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Attorneys for Brighton Investments LLC

1N THE DISTRTCT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

INDEPENDENT SCHOOL DISTRICT OF
BOlSE CITY,

:
I
I

:
Plaintiff,
VS.

I
I

:
:
j

HARRIS FAMILY LIMITED
PARTNERSHIP, rul Idrho limited
partnership,
Defendant.

Case No.: CV 3 C d709072

t

BRIGHTON INVESTMENTS LI,CPS
ANSWER TO THIRD PARTY
COMPLAINT

II
I

I

I
I
I

I

HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership,
Third Pany Plaintiff,

II
1

I
I

I
t

:
I

VS.

I

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company,

j
II
I
I

Third Party Defendant. ;
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Third Party Defendant Brighton Investments, LLC ("Brighton") responds to
Hams Family Limited Partnership's ("Harris") Third Party Complaint (the ..Third Party
Complaint") as follows:
First Defense
The Third Party Complaint fails to state a cause of action upon which relief can
be granted against Brighton.
Second Defense
Brighton denies each and every allegation not specifically admitted herein.
Third Defense
Parties
1.

Brighton admits the allegations contained in paragraph 1 of the Third

Party Complaint.
2.

Brighton admits the allegations contained in paragraph 2 of the Third

Party Complaint.
Jurisdiction and Venue
3.

As to the allegations contained in paragraph 3 of the Third Party

Complaint, Brighton admits the Court has jurisdiction over this matter because Brighton
does business in Ada County, Idaho, but denies the commission of any tortious acts
against Harris in the State of Idaho.
4.

As to the allegations contained in paragraph 4 of the Third Party

Complaint, Brighton denies any amount is due to Harris, but admits Harris's contentions
exceed the jurisdictional minimums for the District Court of the State of Idaho.
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5.

Brighton admits the allegations contained in paragraph 5 of the Third

Party Complaint.
General

6.

Brighton admits the allegations contained in paragraph 6 of the Third

Pai-ty Complaint with the exception that not all the approximately 1,100 acres described
therein are slated for development.
7.

Brighton admits the allegations contained in paragraph 7 of the Third

Party Complaint.

8.

As to the allegations contained in paragraph 8 of the Third Party

Complaint, Brighton admits that Harris has developed some property owned by it; has
employed the assistance of various professionals in connection therewith, and has
received some governmental approvals for parts of its proposed development. Bri&ton
denies the remaining allegations contained in paragraph 8 of the Third Party Complaint.
9.

As to the allegations contained in paragraph 9 of the Third Party

Complaint, Brighton acknowledges, as admitted in paragraph 7 of this Answer, that
certain governmental approvals have been obtained, but contends that the remaining
allegations of paragraph 9 consist of the opinions of Harris, which are not factual
allegations and which Brighton neither admits nor denies.
10.

Paragraph 10 of The Third Party Cornplaint consists of the opinions of

Harris which are not factual allegations and which Brighton neither admits nor denies.
11.

As to the allegations contained in paragraph 11 of The Third Party

Complaint, Brighton admits that Harris owned an unimproved parcel commonly known
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as the "Harris Ranch East Parcel". Brighton denies the remaining allegations contained
in paragraph 11 of The Third Party Complaint.
12.

Brighton admits the allegations contained in paragraph 12 of The Third

Party Complaint.
13.

Brighton admits the allegations contained in paragraph 13 of The Third

Party Complaint.
14.

Brighton admits the allegations contained in paragraph 14 of the Third

Party Complaint.
General Allegations

15.

As to the allegations contained in paragraph 15 of the Third Party

Complaint, Brighton admits the Purchase and Sale Agreement (Exhibit A to The Third
Party Complaint) recited "post-closing obligations", but denies the characterization and
summary thereof.
16.

As to the allegations contained in paragraph 16 of the Third Party

Complaint, Brighton admits the Purchase and Sale Agreement (Exhibit A to The Third
Party Complaint) recited "post-closing obligations", but denies the characterization and
summary thereof.
17.

As to the allegations contained in paragraph 17 of the Third Party

Complaint, Brighton denies the characterization of the events leading up to Brighton's
sale of a portion of the Harris Ranch East Parcel to the State of Idaho, through the State
Board of Education as Board of Trustees of Boise State University.
18.

As to the allegations contained in paragraph 18 of the Third Party

Complaint, Brighton admits that an Arizona attorney who purported to represent Harris

000228
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sent a letter to Brighton and the Superintendent of Boise Schools on December 11,2006;
denies that said letter contained an "objection" by Harris; and alleges that said letter
"speaks for itself'. A copy of the letter sent by counsel for Harris is attached hereto as
Exhibit 1.
19.

As to the allegations contained in paragraph 19 of the Third Party

Complaint Brighton admits that the Memorandum of Agreement (Exhibit B to The Third
Party Complaint) was recorded in the records of Ada County, Idaho.
20.

As to the allegations contained in paragraph 20 of the Third Party

Complaint, Brighton admits that it sold a portion of the Harris Ranch East Parcel to the
State of Idaho, through the State Board of Education as Board of Trustees of Boise State
University, but denies that such sale was a default under its agreement with Harris.
21.

As to the allegations contained in paragraph 21 of the Third Party

Complaint, Brighton admits that it sold a portion of the Harris Ranch East Parcel owned
by it to the State of Idaho, through the State Board of Education as Board of Trustees of
Boise State University on or about May 7,2007 on terms which were acceptable to
Brighton. Brighton alleges that the remaining allegations of paragraph 21 of the Third
Party Complaint concern the conduct of public agencies acting in the public interest and
denies same to the extent that they imply any wrongful conduct by Brighton.
22.

Brighton alleges that the allegations of paragraph 22 of the Third Party

Complaint concern the conduct of public agencies acting in the public interest and denies
same to the extent that they imply any conduct by Brighton.
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Count One
23.

As to the allegations contained in paragraph 23 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
24.

As to the allegations contained in paragraph 24 of the Third Party

Complaint, Brighton denies same except to the extent that it alleges that Harris sent
Brighton a docun~ententitled "Notice of Breach" on July 18,2007.
25.

As to the allegations contained in paragraph 25 of the Third Party

Complaint, Brighton paid the agreed consideration to Harris for the Hams Ranch East
Parcel and denies that "termination of the agreement" is a post-closing remedy available
under the Purchase and Sale Agreement (Exhibit A to The Third Party Complaint).
26.

Brighton denies the allegations contained in paragraph 26 of the Third

Party Complaint.

Count Two
27.

As to the allegations contained in paragraph 27 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
28.

As to the allegations contained in paragraph 28 of the Third Party

Complaint, Brighton denies same except to the extent that it alleges that Harris sent
Brighton a document entitled "Notice of Breach" on July 18,2007.
29.

As to the allegations contained in paragraph 29 of the Third Party

Complaint, Brighton denies the characterization of the Purchase and Sale Agreement
(Exhibit A to The Third Party Complaint) and alleges that if the remedy of specific
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performance was available to Harris, that remedy was waived by stipulation between
Harris and Plaintiff in this action.
30.

Brighton denies the allegations contained in paragraph 30 of the Third

Party Complaint.

Count Three
3 1.

As to the allegations contained in paragraph 3 1 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
32.

Brighton denies the allegations contained in paragraph 32 of The Third

Party Complaint.
Count Four
33.

As to the allegations contained in paragraph 33 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
34.

Brighton denies the allegations contained in paragraph 34 of the Third

Party Complaint.
35.

Brighton denies the allegations contained in paragraph 35 of the Third

Party Complaint.

36.

Brighton denies the allegations contained in paragraph 36 of the Third

Party Complaint.

Count Five
37.

As to the allegations contained in paragraph 37 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
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Brighton restates and realleges its responses thereto.
38.

Brighton denies the allegations contained in paragraph 38 of The Third

Party Complaint.

Count Six
39.

As to the allegations contained in paragraph 39 of The Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
40.

Brighton denies the allegations contained in paragraph 40 of The Third

Party Complaint.
41.

Brighton denies the allegations contained in paragraph 41 of The Third

Party Complaint.
42.

Brighton denies the allegations contained in paragraph 42 of The Third

Party Complaint.
43.

Brighton denies the allegations contained in paragraph 43 of The Third

Party Complaint.

Count Seven
44.

As to the allegations contained in paragraph 44 of The Third Party

Complaint which restates and incorporates the allegations fi-om the preceding paragraphs,
Brighton restates and realleges its responses thereto.
45.

Brighton denies the allegations contained in paragraph 45 of The Third

Party Complaint.
46.

Brighton denies the allegations contained in paragraphs 46 of The Third

Party Complaint.
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47.

Brighton denies the allegations contained in paragraph 47 of The Third

Party Complaint.
48.

Brighton denies the allegations contained in paragraph 48 of The Third

Party Complaint.
49.

Brighton denies the allegations contained in paragraph 49 of The Third

Party Complaint.
50.

Brighton denies the allegations contained in paragraph 50 of The Third

Party Complaint.
5 1.

Brighton denies the allegations contained in paragraph 5 1 of The Third

Party Complaint.

Count Eight
52.

Brighton denies the allegations contained in paragraph 52 of the Third

Party Complaint.

Answer to Amendedlsupplemental Third Party Complaint and
Demand for Jury Trial
53.

The allegations contained in paragraphs 53 through 76 of Harris'

Amended/Supplemental Third Party Conlplaint relate to the State of Idaho, through State
Board of Education acting as Board of Trustees for Boise State University. To the extent
necessary, Brighton realleges and reasserts its responses to the contentions and
allegations contained in paragraphs 53 through 76 consistent with its responses to
paragraphs I through 52 of The Third Party Con~plaint,and otherwise denies same.

First Affirmative Defense
Hanis has waived and/or is estopped to pursue a claim against Brighton.

000233
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Second Affirmative Defense
Harris has failed to mitigate its damage, if any.
Third Affirmative Defense
The Harris Ranch East Parcel was subject to condemnation for the public purpose
of a junior high school without regard to whether it was owned by Harris or Brighton.
Harris's claims against Brighton are contrary to public policy, contrary to the provisions
of Article 1, Section 14 of the Idaho Constitution; and contrary to Title 7, Chapter 7 and
Title 33, Chapter 6 of the Idaho Code.
Fourth AtTirmative Defense
All remaining Harris ownership interest in the Harris Ranch East Parcel, including
any right, title or interest in, or standing to enforce, the Purchase and Sale Agreement
and/or the Restrictive Covenants it contained, was transferred to and is the property of
Plaintiff Independent School District of Boise City pursuant to the Order and Partial
Judgment entered herein on July 26,2007.
Fifth Affirmative Defense
Harris is not the real party in interest as to its claim alleging breach of the
Purchase and Sale Agreement.
Sixth Affirmative Defense
Brighton has not had an opportunity to conduct sufficient investigation and
discovery to determine whether additional defenses are available which may be pleaded
at this time consistent with the requirements of Rule 11 of the Idaho Rules of Civil
Procedure ("IRCP"). Brighton reserves the right to move, pursuant to IRCP 15, to amend
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its answer in the event that further investigation and discovery reveal the existence of any
such defense or defenses.

WHEREFORE, Third Party Defendant prays that The Third Party Complaint be
dismissed, with prejudice, and that Brighton be awarded its fees and costs herein and
such other relief as the Court deems appropriate.
Jury Demand

Brighton demands a jury of twelve.
DATED this

'Z Z/
day of August, 2007.

DAVID R. LOMRAFiDI
Attorneys for Bighton Investments LLC
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CERTIFICATE OF SERVICE
I hereby certify that on this 2 <ay
of August, 2007, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
GREENER BANDUCCI SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
John King
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701-0359

J U.S. Mail
Overnight Mail
Hand Delivery
Fax

-&
J U.S. Mail

Overnight Ivf ail
Hand Delivery

David R. Lombardi

--

/
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g x\+s GIVENS PZTRSLEY

FAA

@ 002/009

wc

I

Edwin D,Fleming
(602)2349921

December 1I,
2006
Stan Olson (E-Mail: stan,pi.son@Boiseschools.orq)
Superintendent of Boise Schools
District Services Center
8169 W. Victory Road
Boise, ldaho 83709
David Tumbull (E-Mail; ~urnbull~bri~htoncorp.com)
President Brighton Corporation
12601 W. Explorer Drive
Suite 200
Boise, Idaho 83713

-

Gentlemen:
This firm represents the Harris Family Limited Partnership in connection with
that certain Purchase and Sale Agreement dated December 31, 2005, by and
between Harris Family Limited Partnership, an ldaho limited partnership ("Harris"),
and Brighton Investments, LLC, an ldaho limited liability company ("Brighton").
Pursuant to the terms of the Purchase and Sale Agreement ("Agreement"), Harris
sold to Brighton certain real property located in the City of Boise, Idaho, generally
referred to as the 'Harris Ranch East Parcel". A copy of the Purchase and Sale
Agreement, together with its attachments, are attached hereto.

Harris has been informed, and believes, that Brighton is in the process of
selling a portion, if not all, of the Harris Ranch East Parcel to the Boise School
District. Please be advised that the Agreement contains certain post-closing
obligations, which include, but are not limited to, those identified in paragraphs 7.1,
7.2 and 7.3 of the Agreement and in paragraphs 1.Iand 1.2 of the Memorandum of
Agreement which is attached to the Agreement as Exhibit D. Both the Agreement
and the Memorandum of Agreement require notice to be provided to Harris of any
modifications to the existing governmental approvals in connection with the Harris
Ranch East Parcel. Because the existing governmental approvals as of the date of
the Closing of the Agreement did not include the development of a school on the

December II,
2006
Page 2
Harris Ranch East Parcel, Elrighton is required to provide notice and obtain Harris'
approval for the proposed modification. To date, Hams has not been provided any
cenceptual plans for the development of a school site on the Harris Ranch East
Parcel as required under the Agreement and the Memorandum of Agreement.

Hams demands that Brighton adhere to all contractual requirements set forth
in the Agreement and the Memorandum of Agreement, Any modification to the
existing governmental approvals at the time of the Closing must be reviewed and
approved by Harris. If Brighton fails to honor its wntractual commitments at ifany
party, includingthe school district, interferes with Harris' contractualrights, Harris will
seek all remedies available to it.
Please provide all information regarding the proposed development of school
site to Harris pursuant to the terms of the Agreement far its review and analysis.
Please also notify all third parties, including title company which is handling the
proposedtransfer of the Harris Ranch East Parcelf?om Brighton to the school district
of Brighton's post-closing obligations. Failure to accede to these demands will leave
Harris no alternative but to seek judicial redress.

-

Please contact me with any questions you may have.

Edwin O. ~lemin$
Far the Firm
EDF:sam
Enclosures
cc:

Client (w/o enc.) (via e-mail)
Title One (via U.S.Mail only)
Rory Jones (wlo enc,) (via e-mail)
Vickie Simmons (wlo enc.) (via e-mail)
Dan Hollar (w/o enc.) (via e-mail)

John L. King, ISB #I170
CANTFULL, SKINNER, SULLIVAN & KING LLP
1423 Tyrell Lane
P. 0 . Box 359
Boise, Idaho 83701
Telephone: (208) 344-8035
Facsimile: (208) 345-72 12

J.

DAVID NAVARRO (i'ierk
By j.EARLF
DEPti1-r

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF )
BOISE CITY
1

Case No. CV OC 0709072

)

PlaintiffICounterdefendant,

ANSWER TO COUNTERCLAIM

v.

HARMS FAMILY LIMITED
PARTNERSHIP, an Idaho Limited
Partnership,

)

Defendantlcounterclaimant,

HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho Limited
Partnership,
)

Third Party Plaintiff,
v.
)

1
BRIGHTON INVESTMENTS, LLC an
)
Idaho limited liability company; and
1
STATE OF IDAHO, by and through the
STATE BOARD OF EDUCATION acting ))
as BOARD OF TRUSTEES OF BOISE
STATE UNIVERSITY,
Third Party Defendants.

ANSWER TO COUNTERCLAIM - 1

1
1
1

COMES NOW The Plaintifflcounterdefendant, ("Counterdefendant") and as and for an
answer to Defendant/Counterclaimant's (;'Counterclaimant") Counterclaim on file herein, admits,
denies and alleges as follows:

The Counterclaim fails to state a cause of action upon which relief may be granted.

Counterdefendant denies each and every allegation contained in the Counterclaim not
specifically admitted herein.

Counterdefendant admits the allegations contained in paragraphs 2, 3 and 9.

Responding to paragraphs 4, 8, and 12, Counterdefendant restates the responses contained in the
preceding paragraphs and incorporates the same by reference as though fully set forth herein.

5.
Counterdefendant denies the allegations contained in paragraphs 5, 6, 7, 10, 11 and 13.

FIRST AFFIRMATIVE DEFENSE
Res Judicata. The Order and Partial Judgment filed herein on July 26,2007, condemned
the alleged Restrictive Covenants. The alleged Restrictive Covenants are now null, void,
extinguished and not enforceable.

SECOND AFFIRMATIVE DEFENSE
Failure of Consideration. Counterdefendant was not a party to the alleged Harris
Ranch/Brighton contract and did not receive any valuable consideration in connection with the

-

ANSWER TO COUNTERCLAIM 2

alleged contract.

THIRD AFFIRMATIVE DEFENSE
Counterdefendant was not a party to the alleged Harris RancNBrighton contract, and
therefore Counterclaimant does not have a cause of action against Counterdefendant for
rescission or specific performance of the alleged Harris RancWBrighton contract.

REQUEST FOR SANCTIONS PURUSANT TO RULE ll(a)(l) IRCP
That the allegations and remedies sought in the Counterclaim against

Plaintifficounterdefendant are not warranted nor viable by existing law and are to harass and
cause unnecessary delay or needless increase of the cost of litigation. The only remaining issue
in the underlying condemnation suit, is the amount of just compensation, if any, that a jury may
award to Defendant/Counterclaimant. Plaintifflcounterdefendant requests that the Court impose
upon, Defendant/Counterclaiinant appropriate sanctions as provided for by Rule 1 l(a)(l), Idaho
Rules of Civil Procedure and

5 12-123 Idaho Code.

REQUEST FOR ATTORNEYS FEES
Plaintiff/Counterdefendant hereby requests that it be awarded its attorneys fees and costs
incurred herein pursuant to Section 12-121 of the Idaho Code and Rule 54(d)(l) and 54(e)(l) of
the Idaho Rules of Civil Procedure.

DEMAND FOR JURY TRIAL
Plaintifficounterdefendant hereby demands a trial by jury in accordance with the
provisions of Rule 38(b) of the Idaho Rules of Civil Procedure.
WHEREFORE, Having answered, Plaintifficounterdefendant pray that

DefendantiCounterclaimant take nothing by its Counterclaim herein, that the same be dismissed
ANSWER TO COUNTERCLAIM - 3

with prejudice, that PlaintiffICounterdefendant be awarded its attorneys fees and costs incurred
herein, and for such other and further relief as the Court deems just and equitable
DATED This

2-% day of August, 2007.

CERTIFICATE OF SERVICE
I hereby certify that on the 2%day of August, 2007,I served a true and correct copy of
the above and foregoing instrument, by method indicated below, upon:
Richard H. Greener
Greener Banducci Shoemaker, PA
950 W. Bannock St, Ste. 900
Boise, ID 83702
Atforneys-for Defendant
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[]
[]

U.S.Mail
Hand Delivery
Facsimile 3 19-260 1

John L. King, ISB #I170
Daniel J. Skinner ISB #7225
CANTRILL, SKINNER, SULLIVAN & KING LLP
1423 Tyrell Lane
P. 0 . Box 359
Boise, Idaho 83701
Telephone: (208) 344-8035
Facsimile: (208) 345-72 12
Attorneys for Plaintiff
IN THE DISTRICT COURT OF T I E FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF )
BOISE CITY
1
Plaintiffs,
v.
HARRIS FAMILY LIMITED
PAR'IIVERSHIP, an Idaho Limited
Partnership,
Defendants.

1
1
1
1

Case No. CV OC 0709072

MOTION AND MEMORANDUM FOR
PARTIAL JUDGMENT ON THE
PLEADINGS

1
1
1
1
1

AND RELATED COUNTERCLAIM AND )
THIRD PARTY COMPLAINT.
1

1

COMES NOW the Independent School District of Boise City, by and through its attorney,
John L. King of Cantrill, Skinner, Sullivan & King, LLP, pursuant to Section 12(c), Idaho Code,
and moves the Court for its order dismissing Counterclaims Two and Three because the
underlying interests are unenforceable as a matter of law pursuant to the Order and Partial
Judgment entered by this Court on July 26,2007.
MOTION AND MEMORANDUM FOR PARTIAL JUDGMENT ON THE PLEADINGS - 1

LEGAL AUTHORITY:
This motion is brought pursuant to I.R.C.P. 12(c).'
For purposes of a motion for judgment on the pleadings, the moving party admits all the
allegations of the opposing party's pleadings and also admits the untruth of its own allegations to
the extent they have been denied. State v. Yzaguirre, --- Idaho ---,163 P.3d 1183, 1186 (2007).
A judgment on the pleadings is properly granted when, taking all allegations in the pleading as

true, the moving party is entitled to judgment as a matter of law. Student Loan Fund oflduho,
Inc. v. Duerner, 131 Idaho 45, 49, 95 1 P.2d 1272, 1276 (1997).

PROCEDURAL HISTORY:
This action was brought by the Independent School District of Boise for condemnation of
Defendant's interests in restrictive covenants and the rights to enforce the same as the covenants
may apply to the School Site. See Exhibit A to the Order and Partial Judgment entered by this
Court on July 26,2007. Prior to the trial on the matter and pursuant to I.C. 5 7-721, the School
District moved to condemn the Defendant's interest in the subject property.
Following a hearing held pursuant to I.C.

5 7-72 1, the School District and the Defendant

stipulated to the elements required by statute and the Order entered by this Court. The Order
held that:
.. .the subject restrictive covenants and Defendant's right to enforce
same as the covenants may apply to School Site described in
Exhibit A are hereby condemned and are no longer enforceable.

1 Rule 12(c). Motion for judgment on the pleadings. After the pleadings are closed but within such time as not to
delay the tr~al,any party may move for judgment on the pleadings. If on a motion for judgment on the pleadings,
matters outside the pleadings are presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunit)i to
present all material made pertinent to such a motion by Rule 56. I.R.C.P. 12(c)(2007).
MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS - 2

Order and Partial Judgment, pp. 1-2. The parties further stipulated that the actual value of
the property interest condemned would be determined at a later date pursuant to

8 7-72 l(4)-(8).

Id. The parties also agreed that "Defendant reserves and is not waiving any other rights or

claims Defendant has asserted in the Answer, Counterclaim and Third Party Complaint on file
herein.. ." Id. (Emphasis added).
In the pleadings on record. the Defendant has asserted three counterclaims against the
School District. The First Counterclaim demands severance damages and will be addressed per
the stipulation at a later hearing. Id. The Second Counterclaim alleges that because the School
District acquired the subject property with full knowledge of the restrictive covenants provided
for in the Purchase and Sale Agreement between Defendant/Counterclaimant and Brighton
Corporation, the School District is bound by such. See Amended Answer, Counterclaim and
Demand for Jury Trial Pursuant to IRCP 38(b), p. 5-6. Further, because of such knowledge, that
the Defendant is entitled lo rescind the Purchase and Sale Agreement. Id. at 6. The Third
Counterclaim relies on the same allegations of fact and states that in the alternative, the

DefendantICounterclaimant is entitled to Specific Performance pursuant to 7 9.1 of the Purchase
and Sale Agreement. Id. p. 6.

ARGUMENT:
As a matter of law, all rights to seek either rescission or specific performance were
specitically ruled unenforceable by this Court. The Second and Third Counterclaims in this suit
are based entirely on the ability to enforce the covenants against the School Site. Because the
Order presented jointly to this Court on stipulation between the parties stated that "the subject
restrictive covenants and Defendant's right to enforce same as the covenants may apply to School

.

-

MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS 3

Site described in Exhibit A are hereby condemned and are no longer enforceable", all rights to
assert Counterclaims 2 and 3 are void as a matter of law. Though the Defendant retained the
right to assert "other rights" in the pleadings, the rescission and specific performance allegations
are expressly based on the Defendant's ability to enforce the covenants against the School Site.
As a matter of law, the covenants are unenforceable by the Defendant against the School Site

property.
Based on the foregoing, the Independent School District of Boise respectfully requests
that this Court dismiss Counterclaims Two and Three because the underlying interests are
unenforceable as a matter of law pursuant to the Order and Partial Judgment entered by this
Court on July 26,2007.
DATED This \ ' 7 4 a y of September, 2007.
CANTFULL, SKINNER, SULLIVAN & KING
h

-
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CERTIFICATE OF SERVICE
I hereby certify that on the \ &ay of September, 2007,I served a true and correct copy
of the above and foregoing instrument, by method indicated below, upon:
Richard H. Greener
Greener Banducci Shoemaker, PA
950 W. Bannock St. Ste. 900
Boise, ID 83702
Attorneys for Dqfindant/Counterclaimant
David R. Lombardi
Givens Pursley LLP
60 1 W. Bannock St.
P.O. Box 2720
Boise, ID 83701-2720
Attorneyjfor Third Party Defendan1 Brighton
investments LLC
Kevin D. Satterlee
Boise State University
1910 University Dr., B-307
Boise, ID 38725-1000
Attorneys fir Third Party Defendant Boise
Stute University

[]

U.S. Mail
Hand Delivery
Facsimile 3 19-260 1

[1

Hand Delivery
Facsimile 388-1300

[]
[]

U.S. Mail
Hand Delivery
Facsimile 426-598 1
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David R. Lornbardi, ISB 1965
Robert B. White, ISB 4438
Givens Pursley LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388- 1200
Facsimile: 208-388-1 300

J. DAVID NWARRO, Clerk
By J BLACK
DEPUTY
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Attorneys for Brighton Investments LLC

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

I
I

I

I

:

Plaintiff,

I

j

:

vs.
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

j
:
I
I
I

Defendant.
I

HARRIS FAMILY LLMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,

I
I
I
I
I
I

I

VS.
I

BRICHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
:
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY, ;
I

I

I

I

I
I

I

I

Third Party Defendants.

Case No.: CV OC 0709072

I
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I
I

BRJGHTON INVESTMENTS LLC'S MOTION TO DISMISS - 1

BRIGHTON INVESTMENTS LLC'S
MOTION TO DISMISS THIRD
PARTY COMPLAINT PURSUANT
TO I.R.C.P. 12(b)(6) AND 12(g)(2)

COMES NOW Brighton Investments LLC ("Brighton"), by and through its attorneys of
record, Givens Pursley LLP, and pursuant to Rule 12(b)(6) of the Idaho Rules of Civil
Procedure, hereby moves the Court to dismiss Counts 1,2, 3 , 4 , 6 and 7 of the Harris Family
Limited Partnership's Third Party Complaint against Brighton Investments LLC for failure to
state a claim upon which relief can be granted.
This Motion is supported by the Memorandum in Support lodged contemporaneously
herewith.
Oral argument is requested.
DATED this f l a y

of ~ c t o b e r2007.
,

David R. Lombardi
Attorneys for Brighton Investments LLC

BRlGHTON INVESTMENTS LLC'S MOTION TO DISMISS - 2

CERTIFICATE OF SERVICE

/e

I hereby certify that on this A -day of October, 2007, I caused to be served a true and
correct copy of the foregoing by themethod indicated below, and addressed to the following:

Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
Greener Banducci Shoemaker P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702

?'

John King
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701-0359

7

Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, ID 83725-1000

David R. Lombardi

BRIGHTON INVESTMENTS LLC'S MOTION TO DISMISS - 3

U.S. Mail
Overnight Mail
Hand Delivery
Fax (3 19-2601)
U.S. Mail
Overnight Mail
Wand Delivery
Fax (345-7212)
U.S. Mail
Overnight Mail
Wand Delivery
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THE STATE OF IDAHO, J
INDEPENDENT SCHOOL DISTRICT
OF BOISE CITY

Case No. CV OC 0709072

Plaintiff,
VS.

ORDER
HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership
Defendant.

,

m
HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership
Third Party Plaintiff,
VS.

BRIGHTON INVESTMENTS LLC, and
Idaho limited liability company; and
STATE OF IDAHO, by and through the
STATE BOARD OF EDUCATION
acting as BOARD OF TRUSTEES OF
BOISE STATE UNIVERSITY,
I

I'

Third Partv Plaintiff.
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19
20

22
23

This matter came before the Court on Brighton Investments, LLC, (Brighton) and Boise

I/ State University's (BSU) motions to dismiss the Harris Ranch Limited Partnership (Harris Ranch) I

11
/1

third party complaint pursuant to Idaho Rules of Civil Procedure 12(b)(6) and I2(g)(?). Also
before the Court was the Independent School District of Boise City's (District) motion for partial
judgment on the pleadings pursuant to IRCP 12(c).

ORDER - Page 1

I

BACKGROUND
The District planned to construct a new middle school to replace the outdated East Junior
-figh, and BSU contemporaneously sought property near its campus to build a new track. In 2006,
he District and BSU tried to buy a twenty (20) acre parcel of property in the Harris Ranch
ubdivision. BSU planned to buy the property and exchange it for the property currently housing
3ast Junior High. The District, BSU, and Harris Ranch were unable to reach an agreement.
As a result, the District and BSU began negotiations with Brighton, who had bought certain
xoperty in Barber Valley adjacent to the Golden Dawn Estates from Harris Ranch. Eventually, BSU
>oughta portion of the property from Brighton with the understanding that BSU would exchange the
wenty (20) acre parcel with the fifieen (1 5) acres and buildings that comprise the old East Junior
Xigh.
The sale between Brighton and Harris Ranch contained a restrictive covenant that gave
Harris Ranch the right of approval for any proposed change to the layout of the subdivision. The
District proposed the construction of the new junior high on its newly acquired twenty (20) acre
parcel and Harris Ranch rejected such a change to the layout. When Harris Ranch refused to allow
:he change, the District condemned the restrictive covenant. On July 26,2007, the Court issued an
3rder and partial judgment stating, "the subject restrictive covenants and the Defendant's right to
znforce same are hereby condemned and of no effect." After the Court's Order, a junior high
jch001 became legal and proper on the property.
On July 20,2007, Harris Ranch filed an amended third party complaint bringing Brighton
md BSU into this lawsuit. The third party complaint alleged several claims that Brighton now asks
the Court to dismiss, including breach of contract, intentional interference with Harris Ranch's
prospective econonlic gain, and fraud. However, Brighton conceded that Harris Ranch is entitled to
offer evidence to support its claim for breach of fiduciary duty. As to BSU, Harris Ranch asserted
two claims- rescission and specific performance-that

-
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BSU asks the Court to dismiss. Finally,

the District asks the Court to dismiss the counterclaims for rescission and specific performance, but
it agrees that Harris Ranch has a claim for severance damages that the parties will address at trial.
OF REVIEW
STANDARD

A judgment on the pleadings and a motion to dismiss pursuant to Idaho Rule of Civi
Procedure 12(b)(6) are treated similar and properly granted when, taking all allegations in thc
pleading as true, the moving party is entitled to judgment as a matter of law. See, Student Loan Fun[
of Iduho, Inc. v. Duerner, 131 Idaho 45,49, 95 1 P.2d 1272, 1276 (1 997). In reviewing the motions
"the non-moving party is entitled to have all inferences from the record viewed in his favor." Youn~
v. City of Ketchurn, 137 Idaho 102, 104, 44 P.3d 1157, 1159 (2002). After drawing all inferences i l

the non-moving party's favor, the Court must determine whether the Plaintiff has stated a claim fo
relief in the complaint. Id. "The issue is not whether the plaintiff will ultimately prevail, but whethe
the party is entitled to offer evidence to support the claims." Id. (quoting Orthrnan v. Iduho Powe

Co., 126 Idaho 960, 961, 895 P.2d 561, 562 (1995). In assessing a 12(b)(6) motion, the Court is tc
look only to the pleadings and to all well pleaded facts "to determine whether a claim for relief ha
been stated." Id. Idaho Civil Procedure Rule 12(b)(6) and 12(c) provide the same standard as, "th~
motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and a1
parties shall be given reasonable opportunity to present all material made pertinent to such a motio~
by Rule 56."
BRIGHTON'S
MOTION
TO DISMISS
Brighton moves the Court to dismiss the claims for breach of the purchase agreement,
intentional interference with prospective economic gain, and fraud alleged in the Harris Ranch Third
Party Complaint, for failure to state a claim.
Brighton surmised that the alleged breach of the purchase agreement was that it sold th
property knowing it was likely the future site for a junior high school.

The Court finds tha

knowledge of a likely breach in the future is not a breach that gives rise to a cause of action. Furthe]

-
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Brighton did not breach its contract because, pursuant to the parties' stipulation, the Court orderec
.hat Harris Ranch no longer owns any right to enforce the restrictive covenants against the school site
Veither the purchase agreement nor its restrictive covenants limited Brighton's right to sell the land tc
2

third party, including a party with condemnation authority. Therefore, Harris Ranch did not state ,

Aaim for relief with respect to the claims for the breach of contract and intentional interference wit1
prospective economic gain.
Regarding the fraud claim, Harris Ranch failed to allege the elements of fraud with th
required specificity as required by Idaho Rule of Civil Procedure 9(c), and therefore cannot recove
on its claim.
Brighton's motion to dismiss the claims for breach of the purchase agreement, intentional
interference with prospective economic gain, and fraud is hereby granted.

BSU's MOTIONTO DISMISS
Harris Ranch asserted two causes of action against BSU - rescission of contract and specific
performance. Rescission is a contract based remedy; however, a contract does not exist between
Harris Ranch and BSU. BSU does not have any contractual obligation that the Court can rescind.
In order to have a remedy for rescission, a party must have breached the contract. Primary Health

Network, Inc. v. State, Dept. ofAdrnin., 137 Idaho 663,52 P.3d 307 (2002). The fact that BSU
knew that the restrictive covenant existed when it exchanged the property does not constitute a
breach.
Alternatively, Harris Ranch requests specific performance of the restrictive covenants. The
restrictive covenants have already been condemned as to the school site. The Court's Order states,
"the subject restrictive covenant and [Harris Ranch's] right to enforce the same as the covenants
apply to the School Site described in Exhibit A are hereby condemned and are no longer
enforceable." That Order gave the District the unfettered ability to build on the property site.

ORDER - Page 4
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Because a junior high school may properly be built on the property, Harris Ranch has no grounds
.o sue the District for building the school.
Therefore, BSU's motion to dismiss the rescission and specific performance claims is
lereby granted.
THEDISTRICT'S
MOTIONTO DISMISS
Harris Ranch asserted two counterclaims against the District -rescission of contract and
specific performance. The Court specifically ruled as a matter of law that all rights to seek either
-escissionor specific performance are unenforceable because the covenants that the claims are
3ased upon are unenforceable. As discussed above, a remedy for rescission requires a party to
?reach the contract and the District cannot breach covenants that are no longer enforceable.
Likewise, the Court cannot order the District to specifically perform restrictive covenants
hat are no longer effective. The Court Order gave the District the ability to build on the property
site. Because a junior high school is proper, Harris Ranch cannot sue the District for building the
school.
Therefore, the District's motion for partial judgment on the pleadings is hereby granted.
CONCLUSION
The Court hereby GRANTS Brighton and BSU's motions to dismiss pursuant to Idaho Rule
of Civil Procedure 12(b)(6) and GRANTS the District's motion for partial judgment on the
pleadings pursuant to Idaho Rule of Civil Procedure 12(c) because, taking all allegations in the third
party complaint as true, the moving parties are entitled to judgment as a matter of law.
IT IS SO ORDERED.

).I

5f

Dated this -day of November

Ronald J.
DISTRICT JUD

-
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1/ John L. King
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Cantrill, ~k&er, Sullivan, & King LLP
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Boise, Idaho 8370 1

Kevin Satterlee
1910 University Dr., MS 1000
Boise, Idaho 83725-1000
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David R. Lombardi
Robert B. White
60 1 W Bannock St.
Boise, ID 8370 1-2720

I

Fredric V. Shoemaker
Yvonne A. Vaughn
950 W. Bannock St., Suite 900
Boise, ID 83702
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('<)U.S. Mail, Postage Prepaid
( ) Hand Delivered
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J. DAVID NAVARRO
Clerk of the District Court
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Richard H. Greener, ISB No. 1 19 1
Fredric V. Shoemaker, ISB No. 1687
Jon 'I'. Simmons, ISB No. 5006
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law
950 West Bannock Street, Suite 900
Boise, ID 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 3 19-2601
Email: ~reelierl@~reenerlaw.com;
fshoemaker($~reenerla~
- .corn; isimmons/$greenerlau .corn
Attorneys for Defendant and Third Party Plaintiff
IN THE DISTRICT COURT OF TIrE FOURTH JUDlCIAL DISTRIC'I'
OF THE STATE OF IDAI-10, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Case No. CV OC 0709072
PlaintifUCounterdefendant,
v.

HARRIS FAMILY LIMITED PARI'NERSI-IIP,
an Idaho limited partnership,

DEFENDANTICOUN'TE:liCLAIMAN?'/
THIRD PARTY PLAINTIFF IIAIUXIS
FAMILY LIMITEII PARTNERSHIP'S
MOTION FOR KECONSIDEIt4TION

DefendantiCounterclaimant.

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,
v.

BRIGI-ITON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAIIO, by and through the STATE BOARD
OF EDUCA'TION acting as BOARD OF
TRC'STEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.

COMES NOW, Plaintiff, Counterclaimant and Third Party Plaintiff, FIarris Family

DEFENDANT/COUNTERCLAIMANT/TWIRD PARTY PLAINTIFF HARRIS FAM
LIMITED PARTNERSHIP'S MOTION FOR RECONSIDERATION - Page 1 I ~ ~ ~ Y - O O I

i

Limited Partnership, and moves this Court for partial reconsideration of the Court's Order dated
November 21, 2007 granting the Motion to Dismiss Third Party Complaint filed by Third Party
Defendants Brighton Investments, LLC ("Brighton").
This Motion is based upon the Memorandum in support filed concurrently herewith, as
well as the existing pleadings in the record before the Court and the arguments of counsel to be
presented at the hearing on this motion.
Oral argument is requested.

P*'
DATED THIS

day of December, 2007

Fredric 9.Shoemaker
Jon T. Simmons
Attorneys for Defendant

DEFENDANT/COUNTERCLAIMANTRHIRD PARTY PLAINTIFF HARRIS FA
m2
LIMITED PARTNERSHIP'S MOTION FOR RECONSIDERATION - Page 2 I ~ ~ ~q
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day of December, 2007, a true and correct copy
I HEREBY CERTIFY that on the
of the within and foregoing instrument was served upon:
John L. King
Cantrill, Skinner, Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701

U.S. Mail
[3 Facsimile (208.345.7212)
[Zj Hand Delivery
C] Overnight Delivery
[3 E-Mail (cssklaw@cssklaw,com)

David R. Lombardi
Robert B. White
Givens Pursley LLP
60 1 W. Bannock Street
P.O. Box 2720
Boise, ID 83701 -2720

U.S. Mail
Facsimile (208.388.1300)
[Zj Hand Delivery
Overnight Delivery
C] E-Mail drl@givenspurslcy.com

Kevin Satterlee
Boise State University
1910 IJniversity Drive, MS 1000
Boise, ID 83725-1000

1J.S. Mail
u
Facsimile (208.426.3779)
C ] Hand Delivery

[3 Overnight Delivery
[Zj E-Mail ksatterl@boisestate.edu

UEFENDANTlCOUNTERCLAIMANTlTEIIRD PARTY PLAINTIFF HARRIS FA
LIMITED PARTNERSHIP'S MOTION FOR RECONSIDERATION Page 3
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Richard H. Greener, ISB No. 119 1
Fredric V. Shoemaker, ISB No. 1687
Jon T. Simmons, ISB No. 5006
GREENER BURKE SHOEMAKER P.A.
Counselors and Attorneys at Law
950 West Bannock Street, Suite 900
Boise, ID 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 3 19-2601
Email: rgreenerir2>rrcenerlaw.~o1~1;
fsl~oeinaker~~greenerlaw.com;
isimmonsilr2greenerIau .coin
Attorneys for Defendant and Third Party Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Case No. CV OC 0709072
Plaintifflcounterdefendant,
v.

HARRIS FAMlLY LIMITED PARTNERSHIP,
an Idaho limited partnership,
DefendantiCounterclaimant.

DEFENDANTICOUNTERCLAIMANT/
THIRD PARTY PLAINTIFF HARRIS
FAMILY LIMITED PARTNERSHIP'S
SUPPLEMENTAL MOTION FOR
RECONSIDERf%TION

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,

v.
BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOPLRD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.

DEFENDANT/COUNTERCLAIMANT/THIRD PARTY PLAINTIFF HARRIS FAMILY
LIMITED PARTNERSHIP'S SUPPLEMENTAL MOTION FOR RECONSIDERA
Page 1 18769-001(228049)
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COMES NOW, Plaintiff, Counterclaimant and Third Party Plaintiff, Harris Family
Limited Partnership ("Hams Ranch"), and pursuant to Rule ll(a)(2), Idaho Rules of Civil
Procedure, requests that this Court further reconsider, in addition to Harris Ranch's previously
filed Motion for Partial Reconsideration of the Court's Order dated November 2 1, 2007 granting
the Motion to Dismiss Third Party Complaint filed by Third Party Defendants Brighton
Investments, LLC ("Brighton") herein, that portion of the Court's November 21, 2007 Order
dismissing Harris Ranch's claim against Brighton for intentional interference with prospective
economic gain, in addition to its breach of contract claims.
Harris's Motion and its Supplemental Motion are based upon the Memorandum filed with
the Court on December 7,2007, the Supplemental Memorandum and Affidavit of Counsel filed
concurrently herewith, as well as the existing pleadings in the record before the Court and the
arguments of counsel to be presented at the hearing on Hams Ranch's Motions.
Oral argument is requested.
DATED THIS

/d -7%day of December, 2007.
GREENER BURKE SHOEMAKER P.A.

Fredric V. Shoemaker
Jon T. Simmons
Attorneys for Defendant

DEFENDANT/COUNTERCLAIMANT/THIRD PARTY PLAINTIFF HARRIS FAMILY
LIMITED PARTNERSHIP'S SUPPLEMENTAL MOTION FOR
Page 2 I 8769-001(2280-19)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAI-LO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
NOISE CITY.
Case No. CV OC 0709072
Plaintiff/Counterdcfenda11t,
\.

IIAKRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

I

AMENDED AND RESTATED THIRD
PARTY COMPLAINT AND DEMAND
FOR JURY TRIAL

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,
V.

BRIGF-ITON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.
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COMES NOW, the Third Party Plaintiff, Harris Family Limited Partnership, an Idaho
limited partnership (hereinafter sometimes referred to as "Third Party Plaintiff'), and as and for a
cause of action against the Third Party Defendant, Brighton Investments LLC, an Idaho limited
liability company (hereinafter sometimes referred to as "Third Party Defendant"), states and
alleges as follows:

PARTIES
1.

Harris Family Limited Partnership is an Idaho limited partnership with its

principal place of business located in Ada County, Idaho.
2.

Brighton Investments LLC is an Idaho limited liability co~npany with its

principal place of business located in Ada County, Idaho.

3.

The State Board of Education is a governmental agency of the state of Idaho

created pursuant to Idaho Code

5

33-101 and authorized thereunder to act for the general

supervision, governance and control of all state educational institutions, including Boise State
University.

JURISDICTION AND VENUE
4.

This Court has personal jurisdiction over Third Party Defendants pursuant to

Idaho Code Cj 5-514 because they committed tortious acts and transacted business within the
state of Idaho.
5.

Jurisdiction is established under Idaho Code § 1-705. This case is properly

before this Court because the amount in controversy, exclusive of costs and attorney fees,
exceeds this Court's minimum jurisdictional requirements.

6.

Venue is proper in Ada County pursuant to Idaho Code

5 5-404.
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GENERAL
7.

Unless stated otherwise below. Counts 1-7, 1 1 are brought only against Third

Party Defendant Brighton and Counts 8-10 are brought only against Third Party Defendant

BSU.
8.

I-Iarris Family Limited Partnership is the owner of undeveloped and partially

developed lands located in Ada County, Idaho in what is commonly known as the "Barber
Valley," which property is now and has at all times relevant to this lawsuit, been undergoing
development and construction as a mixed-use and residential development. As of the date of
this Complaint, Third Party Plaintiff owns approximately 1,100 acres of partially developed and
undeveloped land slated for development in the Barber Valley.
9.

The Third Party P1aintiff7s development and the area being developed in the

Barber Valley arc located within the municipal boundaries of the City of Boise, and the project
is now. and has for sometime been. commonly referred to as the "Harris Ranch."
10.

Development of Harris Ranch has been a complex and lengthy process involving

an effort by the Third Party Plaintiff over the last 20 years to add value to the Third Party
Plaintiff's undeveloped property by creating a premier residential multi-use development. Over
the course of those 20 years, Third Party Plaintiff has employed engineers, planners, architects,
lahyers, biologists, and other professionals to create a development that is integrated and
planned, and meets with the approval of the relevant governmental agencies and entities.
including the Ada County Highway District and the City of Boise.
11.

The approvals and entitlements obtained by the City of Boise (hereinafter

"Governmental Approvals") impose ccrtain conditions in the developlnent and build-out of
Harris Ranch which, like the design standards and planning initiated by the Third Party Plaintiffl
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add value and integrity to the development by requiring adherence to particular land-use
designations, design, street layout, the location of public and private amenities, and the interrelationship of the general land-use types and public and semi-public amenities and
infrastructure of I-Iarris Ranch to the other with a result that Harris Ranch is generally regarded
as a premier planned community and among the best, if not the best, planned community in Ada
County.
12.

The creation of a successful planned community, and one that is regarded by

existing owners and prospective purchasers of lands and improvement within Harris Ranch adds
value to the Third Party Plaintiffs remaining holdings and incentivizes future owners and
buyers of lands within Harris Ranch to purchase lands within Harris Ranch, as opposed to other
opportunities for habitation and development in Ada County, and to pay a premium for lands
developed and being developed in Harris Ranch by the Third Party Plaintiff.
13.

On December 31, 2005. Third Party Plaintiff owned an unimproved parcel

located in Harris Ranch comn~onlyknown as the "Harris Ranch East Parcel" consisting of
approximately 44 acres of land. The Harris Ranch East Parcel u a s planned for single family
residential development under Governnlental Approvals previously obtained, and as part of the
overall Harris Ranch Master Plan. The siting of and limitation to single family residential
development for the Harris Ranch East Parcel was integral to and an essential part of the sale
and development of other lands owned by the Third Party Plaintiff in the Barber Valley.
14.

On December 3 1, 2005, Third Party Plaintiff as Seller ( sometimes referred to as

"Third Party Plaintiff/Sellern) and Third Party Defendant Brighton as Buyer (sometimes referred
to as "Third Party Defendant/Buyerm)entered into a Purchase and Sale Agreement. A true and
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correct copy of the Purchase and Sale Agreement is attached hereto and incorporated by this
reference as Exhibit A.
15.

The Purchase and Sale Agreement also provided and obligated the parties to enter

into a Memorandum of Agreement, which they did on or about January 17, 2006. A true and
correct copy of the executed Memorandum of Agreement, which has been recorded as
Instrunlent No. 106012944, records of Ada County, Idaho, on January 26, 2006, is attached
hereto and incorporated by this reference as Exhibit B.
16.

The Purchase and Sale Agreement also obligated the Third Party Plaintiff to

execute as Grantor a Warranty Deed for the Harris Ranch East Parcel, which it did on January
17, 2006, a true and correct copy of which is attached hereto and incorporated by this reference
as Exhibit C. The Warranty Deed was recorded as Instrument No. 106012945, records of Ada
County, Idaho, on January 26, 2006.

GENERAL ALLEGATIONS
17.

The Purchase and Sale Agreement imposed upon Third Party Defendant Brighton

certain "post-closing obligations" which Section 7.4 thereof expressly provided shall survive
closing. Those post-closing obligations included the obligation of the Buyer to develop the
property in accordance with the "Existing Governmental Approvals" pursuant to Section 7.1
thereof, which, in pertinent part, limited and restricted the development of the Harris Ranch East
Parcel to single family residences. In addition, Section 7.2 and 7.3 of the Purchase and Sale
Agreement obligated Third Party Defendant Brighton as Buyer to submit to Third Party Plaintiff
as Seller for approval Third Party Defendant Brighton's "initial plans" as defined therein, and
limited the development of the Harris Ranch East Parcel in a manner consistent with the Spring

000261
AMENDED AND RESTATED THIRD PARTY COMPLAINT AND DEMAND FOR JURY

TRIAL - 5

Creek or Mill District developments, being two preexisting developments located in Harris
Ranch, and the existing Governmental Approvals.
18.

Additionally, Section 7.3 of the Purchase and Sale Agreement stipulates that

prior to development of the property, Third Party Defendant Brighton shall submit to Third
Party Plaintiff the final landscape plan, unrecorded restrictive covenants and architectural
guidelines which "final plans" shall provide for landscaping, architectural guidelines and
restrictive covenants consistent with the quality and common theme of the Spring Creek or Mill
District developments, and the existing Governmental Approvals.

The "post-closing"

obligations and requirements of Section 7.2, 7.3 and 7.4 are hereafter referred to as "Restrictive
Covenants."
19.

Beginning in August 2006, and without notice to Third Party Plaintiff or request

for consent or release fiom the Restrictive Covenants, Third Party Defendant Bright011 entered
into secret negotiations with representatives of Third Party Defendant Boise State IJniversity
(hereinafter sometimes referred to as "BSU" and/or "Third Party Defendant BSU") , the State of
Idaho, and the State Board of Education acting as the Board of Trustees of Boise State
University, and the Boise Independent School District (hereinafter sometimes referred to as
"School District") under which a three-party sequenced transaction called for Third Party
Defendant BSU to purchase a portion of the Harris Ranch East Parcel from Third Party
Defendant Brighton, exchange it with the School District for the pre-existing East Junior High
School facility and grounds owned by the School District and then finally use a portion of the
Harris Ranch East Parcel for the construction of a new East Junior High School facility.
20.

Third Party Plaintiff, through its agents and attorneys, upon being apprised of this

three-party arrangement and prospectike agreement notified Third Party Defendant BSU, Third
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Party Defendant Brighton and the School District of Third Party Plaintiff's objection to the
exchange plans and the School District's stated intentions to develop any portion of the Harris
Ranch East Parcel as a junior high school site or violation of the Restrictive Covenants.
21.

BSU and the School District had actual notice and constructive notice of these

Restrictive Covenants and requirements by reason of the Memorandum of Agreement having
been recorded with the Ada County Recorder's Office, and having contained in Sections, 1, 1.1
and 1.2 the identical stipulations and requirements concerning the Governmental Approvals or
Restrictive Covenants as set forth in Sections 7.1, 7.2 and 7.3 of the Purchase and Sale
Agreement.
22.

Notwithstanding such actual and constructive notice, Third Party Defendant BSU

and the School District proceeded with the exchange and notwithstanding Third Party Plaintifrs
notification to Third Party Defendant Brighton of its objections to the exchange transaction and
its notification to Third Party Defendant Brighton that the same would constitute a default under
the Purchase and Sale Agreement, Third Party Defendant Brighton, Third Party Defendant BSU
and the School District proceeded with the three-party transaction.
23.

Specificallj on or about May 2, 2007, Third Party Defendant BSI! as Buyer and

'Third Party Defendant Brighton as Seller entered into a Purchase and Sale Agreement and Real
Estate Non-Cash Charitable Contribution Agreement for a 21.54 acre parcel comprising a
portion of the Harris Ranch East Parcel, which closed on or about May 7, 2007 under which
BSU paid to Third Party Defendant Brighton herein the agreed-upon purchase price of
$3,500,000, plus provided to Third Party Defendant Brighton as Seller a charitable deduction for
the amount of the difference between the appraised value of the 21.54 acre portion of the Harris
Ranch East Parcel and the purchase price, or $2,600,000. Thereafter, and despite continuing
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written and verbal protests and objection by Third Party Plaintiff, Third Party Defendant BSU,
and the School District sought the approval of the State of Idaho Board of Education acting as
the Board of Trustees on behalf of Third Party Defendant BSU, and approved a Land Exchange
and Facility Use Agreement under which Third Party Defendant BSU exchanged the subject
21.54 acre parcel, being a portion of the Harris Ranch East Parcel with the School District,
thereby providing Third Party Defendant BSU with ownership of the existing East Junior High
School facility and lands together with certain rights of occupancy and use by the School
District of the existing East Junior High School facility and the completion of the proposed new
East Junior High School facility on the subject 21.54 acre parcel.
24.

On or about May 21, 2007, the School District filed a suit against Third Party

Plaintiff herein as Third Party Defendant therein in the District Court of the Fourth Judicial
District of the State of Idaho, in and for the County of Ada as Case No. CV OC 070972 (the
"Condemnation Lawsuit"), seeking to condemn, and thereby avoid, the Restrictive Covenants
set forth in the recorded Memorandum of Agreement and the Purchase and Sale Agreement.

COUNT ONE
BREACH OF CONTRACT (TERMINATION OF AGREEMENT)
25.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.
26.

Third Party Defendant Brighton's sale of the 21.54 acre parcel with the prior

knowledge and intent that the three-party agreement would result in 'Third Party Defendant
BSU's purchase and exchange with the School District, and the School District's ultimate plans
to utilize the 21.54 acre parcel that constitutes a portion of the Harris Ranch East Parcel as a
junior high school site, as opposed to a single family residential development, constitute an
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intentional breach and a default under the Purchase and Sale Agreement.

Third Party

PiaintiffJSeller has provided notice of such breach to the Third Party DefendantIBuyer, as
required by the Purchase and Sale Agreement.
27.

Section 9.1 of the Purchase and Sale agreement provides for certain remedies to

Third Party PlaintiffISeller, to include, without limitation, the right to "seek termination of the
agreement," which remedy is available to Third Party PlaintiffISeller and Third Party
PlaintiffiSeller intends to pursue this remedy to recover the real property.

28.

Third Party Plaintiff has been required to employ counsel to represent it in this

matter, as well as represented in the pending condemnation lawsuit filed by the School District,
and is entitled to recover its attorney's fees herein and in said condemnation proceedings
pursuant to Section 9.4 of the Purchase and Sale Agreement.
COUNT TWO
BREA(H OF CONTRACT (SPECIFIC PERFORMANCE)
29.

Third Party Plaintif'f restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.

30.

Third Party Defendant Brighton's sale of the 21.54 acre parcel with the prior

knowledge and intent that the three-party agreement would result in Third Party Defendant
RSU's purchase and exchange with the School District, and the School District's ultimate plans
to utilize the 21.54 acre parcel that constitutes a portion of the Harris Ranch East Parcel as a
junior high school site, as opposed to a single family residential development, constitute an
intentional breach and a default under the Purchase and Sale Agreement.

Third Party

PlaintiffiSeller has provided notice of such breach to the Third Party DefendantlRuyer, as
required by the Purchase and Sale Agreement.
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3 1.

Section 9.1 of the Purchase and Sale agreement provides for certain remedies to

Third Party PlaintiffISeller, to include, without limitation, the right to "seek specific
performance of the terms of this agreement," which remedy is available to Third Party
PlaintiffISeller and Third Party PlaintiffiSeller intends to pursue this remedy through opposing
the School District's intent to deveiop the parcel as other than single family residences.
32.

Third Party Plaintiff has been required to employ counsel to represent it in this

matter, as well as represented in the pending condemrlation lawsuit filed by the School District.
and is entitled to recover its attorney's fees herein and in said condemnation proceedings
pursuant to Section 9.4 of the Purchase and Sale Agreement.

COUNT THREE
BREACH OF CONTRACT
{DISGORGEMENT OF PROFITS RESULTING FROM BREACH)
33.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.
34.

The acts and conduct of Third Party DefendantiBuyer, including, without

limitation, the undisclosed and secret negotiations with Third Party Defendant BSlJ and the
School District resulting in Third Party DefendantiBuyer's intent, Third Party Defendant BSLJ's
intent, and the School District's intent, to render a nullity, through condemnation or otherwise,
constituted intentional breach and a default of the Purchase and Sale Agreement and Third Party
Plaintiffiseller's rights thereunder. Should the School District succeed in the condemnation
lawsuit, thereby rendering the Restrictive Covenants a nullity and Third Party PlaintifflSeller's
rights to enforce its rights thereunder, a nullity, Third Party PlaintiffISeller is entitled, at a
minimum, to have the inequitable benefit bestowed upon the Third Party DefendantlRuyer in the
three-party transaction, in the form of Third Party DefendantIBuyer's profit or other benefit
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transferred, released, and disgorged to Third Party PlaintiffISeller insofar as Third Party
PlaintiffISeller would be otherwise without any effective remedy under the Purchase and Sale
Agreement.

COUNT FOUR
BREACH OF CONTRACT
(IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING)
35.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.
36.

Pursuant to the Purchase and Sale Agreement, Idaho law is to be applied to issue

surrounding the interpretation and constructiol~of said agreement, and by force of law,
contained within the Purchase and Sale Agreement, are implied covenants of good faith and fair
dealing requiring Third Party DefendantIBuyer to refiain from committing any act that would
have the effect of nulli@ing, destroying or injuring the right of Third Party PlaintiffISeller to
receive the fruits and benefits of said Purchase and Sale Agreement.
37.

Third Party Defendant/Buyer7sconduct, as described above, had the reasonably

foreseeable and intentional effect of destroying or injuring Third Party PlaintiffISeller's rights to
receive specific performance of the Restrictive Covenants and the benefits of those Restrictive
Covenants, and has had, or may have, through the Condemnation Lawsuit, the effect of
nullifying Third Party PlaintifQSeller's contractual sights and benefits thereby breaching the
implied covenant of good faith and fair dealing

38.

As a consequent, approximate and foreseeable result of Third Party

Defendanv'Buyer's breach of the implied covenants of good faith and fair dealing contained in
the Purchase and Sale Agreement, Third Party PlaintiffISeller has been damaged and in view of
the failure of the remedy of specific performance to be available, equity and justice demand that
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Third Party PlaintiffISeller, at a minimum, be afforded the benefit and profit Third Party
Defendanv'Buyer has achieved and obtained by precipitating and encouraging and, ultimately,
participating in and consummating the three-party exchange agreement with Third Party
Defendant BSU and the School District.

COUNT FIVE
BREACH OF HARRIS/BRIGHTON LLC
OPERATING AGREEMENT FIDUCIARY DUTY
39.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.

40.

Third Party PlaintiffISeller and Third Party DefendantIBuyer are each Members

of HarrisIBrigl~ton,LLC, formed to develop lands in Harris Ranch. Section 6.6.1 obligates both
members to account to each other and t-IarrisIBrighton, LLC and hold as trustee for it any
property, profit or benefit derived by the blernber without the consent of the other. Third Party
DefendailtlBuyer has breached this provision by using or appropriating infortnation and
opportunities expressly offered to HarrisIBrighton LLC resulting in damage to Harris/Brighton

LLC and the Third Party PlaintiffISeller and its Members and owners who are also substantially
the same persons who are members of the Harris family and owners of Third Party Plaintiff1
Seller, and should disgorge to the Third Party PlaintifflSeller the value of the profit or benefit.
41.

Coincident with the Purchase and Sale of the Harris Ranch East Parcel from

Third Party Plaintiff to Third Party Defendant Brighton, three other transactions occurred
simultaneously and each of these four transactions were interdependent and mutually agreed
upon for the benefit of each party to those respective transactions, Third Party Plaintiff, its
respective members and owners, and Third Party Defendant Rrighton and its respective
members and owners, as well as the members and owners of HarrisIBrighton LLC. Those
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transactions were: ( I ) the sale by HarrisjBrighton LLC of the Darkwood and Lower Grant
parcels to Harris Family Ranch LLP, which, in turn, sold the Darkwood and Lower Grant
parcels to Third Party Defendant Brighton Investments, LLC; (2) the transaction whereby
HarrisIBrighton LLC transferred to Third Party Defendant Brighton Investments, LLC two
multi-family parcels in the Mill District; and (3) the transfer whereby I-IarrisIBrighton I,LC
transferred certain com~nercialbuildings and building pads to Harris Family Ranch LLP

COUNT SIX
INTENTIONAL INTERFERENCE WITH PROSPECTIVE ECONOMIC GAIN
42.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.
43.

Third Party Plaintiff has a viable economic expectancy in the form of

enhancement to the value of the remaining 1,100 acres it owns through adherence to the
Restrictive Covenants and an approved Master Plan which has planned for and contemplated the
location of a junior high school on other lands owned by Third Party Plaintiff in the Barber
Valley. The location and siting of the junior high school on those other lands, namely a parcel
adjoining Eckert Road, would have provided substantial economic advantage to Third Party
Plaintiff and enhancement of lands in the Barber Valley including, without limitation, the
immediately surrounding and adjoining lands to the Eckert Road Parcel, and would have
promoted the adherence to the Restrictive Covenants, the Master Plan and Governmental
Approvals thereby maintaining and enhancing the value and developability of all other lands
owned by Third Party Plaintiff in the Barber Valley.
44.

Third Party Defendant Brighton was specifically aware of Third Party Plaintiffs

intentions to develop a portion of its property and sell it to the School District for a junior high
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school site, and was specitically aware of the valuable economic expectancies described above
associated with that sale and the adherence to the Governmental Approvals and the Harris Ranch
Master Plan, but intentionally interfered with the same.
45.

Third Party Defendant Brighton's intentional and wrongful interference with

Third Party Plaintiffs valuable economic expectancies was wrongful in that Third Party
Defendant Brighton had an improper purpose or objective to harm Third Party Plaintiff and
utilized secret and other improper means to cause harm to Third Party Plaintiff's prospective
economic expectancies.
46.

As a direct consequence and foreseeable result of Third Party Defendant

Brighton's wrongful interference with Third Party Plaintiff's prospective economic expectancies
and gain, Third Party Plaintiff has suffered damages in amount to be proven at the time of trial.

COUNT SEVEN

FRAUD
47.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.

48.

Third Party Defendant Brighton ("Brighton"), in fact, initiated negotiations and

conversations with Third Party Defendant BSU ("BSU") and the School District resulting the
three-party agreement, and the School District's ultimate acquisition of the 2 1.54 acre portion of
the Harris Ranch East Parcel with the express intent of depriving Third Party Plaintiff of the
benefit of the Restrictive Covenants and the Governmental Approvals, and further at a point in
time after Brighton had secured the intent and obtained the understanding and agreement of
BSU and the School District, nevertheless mislead, defrauded and misrepresented to Third Party
Plaintiff, and encouraged the School District and BSU to continue to negotiate with the Third
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Party Plaintiff for the salelexchange of its Eckert Road Parcel to BSU and in exchanging that
parcel with the School District for the existing East Junior High School facility

49.

Third Party Plaintiff was negotiating with BSlJ and the School District at least

since January 1, 2006, and continued to negotiate with the School District and BSU for thc
salelexchange of its Eckert Road property to BSU and the School District through May 2007.
Buyer was aware of these negotiations by Third Party Plaintiff and its desire and intent to
selllexchange the Eckert Road property to BSU and the School District. Brighton, coincident
with and notwithstanding those efforts, did participate with and encourage BSU and the School
District to acquire a portion of the Harris Ranch East Parcel from Brighton for the School Site.
Brighton was aware of BSU's and the School District's coincident and parallel negotiatioils with
I-larris to purchase Harris' property for the School Site, had actual or implied kilowledge of
Harris' ignorance of the true and actual intentions of the School District and BSU to not acquire
Harris' property, and. in fact, to acquire a portion of the Harris Ranch East Parcel fro111
Brighton; intended Harris to rely upon the parallel and on-going negotiations with the School
District and BSU to selllexchange Harris' property with them, and intended Harris to act and
rely in pursing those negotiations when, in truth and in fact, Brighton knew and intended to
sell/exchange its property to the School District. These misrepresentations continued until the
School District/BSU made the decision to abandon their efforts to purchase Harris' property for
the School Site, but Brighton never told Harris of those parallel negotiations. Brighton had an
affirmative duty, including that arising by reason of its fiduciary and fiduciary-like
responsibilities emanating from the HarrislBrighton LLC Operating Agreement, to communicate
the existence of those parallel negotiations, but failed to do so. As a consequence of Brighton's
misrepresentation, deception and omission of important facts during the critical time period
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when these parallel negotiations were ongoing, Harris was damaged by Brighton's
misrepresentation and silence to BSU and the School District with regard to the existence of the
Restrictive Covenants, prohibited from apprising BSU and the School District of those
Restrictive Covenants, with a result that Harris was damaged. Such damage consisted of it
losing its opportunity to selliexchange its property to BSU and the School District, and apprising
BSU and the School District of the existence of the Restrictive Covenants until after BSU and
the School District had been irretrievably committed to purchasing a portion of the Harris Ranch
East Parcel from Brighton.

50.

At all times material hereto, Third Party DefendantlBuyer owed Third Party

PlaintiffISeller fiduciary or fiduciary-like obligations, and dealt with Third Party Plaintiffiseller
from a position of superior knowledge concerning Third Party DefendantiBuyer's negotiations
with the School District and Third Party Defendant BSU, and its intent concerning the ultimate
dispositior~of the subject real property. As such, Third Party Defendant/Buyer owed Third
Party PlaintiffiSeller a duty to disclose all material information to Third Party Plaintiffiseller.
5 1.

Information concerning Third Party DefendantiBuyer's negotiating with the

School District and Third Party Defendant BSU, and its intent coilcerning the subject real
property was material to Third Party Plaintiffiseller, in that Third Party Plaintiffiseller would
not have continued to deal with Third Party DefendantlBuyer regarding the subject real property
had it known the true state of facts.

52.

Third Party PlaintiffISeller justifiably relied upon Third Party DefendantiBuyer

to provide it with all material information with respect to the transaction and did not know of
Third Party DefendantlBuyer's intent to have the subject property ultimately transferred to Third
Party Defendant BSU for development in violation of the Parties' agreement.
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53.

The

deceptive,

misleading,

and

fraudulent

conduct

of

Third

Party

DefendantiBuyer deprived Third Party PlaintiffISeller of the actual information and state of
affairs regarding the negotiations between the School District, Third Party Defendant BSU and
Third Party Defendant and disabled Third Party PlaintiffiSeller from avoiding the ultimate
consequence and damage to Third Party PlaintiffJSeller that resulted from the consummation of
that three-party transaction and the sale of the 2 1.54 acre parcel to the School District.

54.

Third Party Plaintiff has been damaged by an amount that is undetermined at this

time, but will be proven at trial.
55.

Third Party Plaintiff has been required to employ counsel, and pursuant to Idaho

Code Section 12-121 and Rule 54, the conduct of the Third Party Defendant was frivolous,
unreasonable, and without foundation such that Third Party Plaintiff is entitled to recover its
reasonable costs and attorney fees incurred in the prosecution of this matter and defending the
Condenination Lawsuit referenced above.

COUNT EIGHT
RESCISSION (Against Third Partv Defendant BSU)
56.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates them herein by reference as though set forth in full herein.
57.

Third Party Defendant BSU, and subsequently the School District, acquired the

real property sought to be condemned with full knowledge of the restrictive covenants provided
for in paragraphs 7.1 and 7.2 of the Purchase and Sale Agreement between Third Party Plaintiff
and Third Party Defendant Brighton.

58.

Third Party Defendant BSU acquired an interest in said real property from Third

Party Defendant Brighton. Therefore, Third Party Defendant BSU is bound by the terns and
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conditions of the Purchase and Sale Agreement dated December 3 1, 2005, between Third Party
Plaintiff and Third Party Defendant Brighton.
59.

Third Party Defendant BSU, having taken its interest in said real property with

actual knowledge andlor notice of the requirements of said Purchase and Sale Agreement, and
being bound by the terms and conditions of the Purchase and Sale Agreement, Third Party
Plaintiff is entitled to termination and rescission of the sale of the subject real property to Third
Party Defendant Brighton as against Third Party Defendant BSU pursuant to Section 9.1 of the
December 3 1,2005 Purchase and Sale Agreement and to a return of the property.

COUNT NINE
SPECIFIC PERFORMANCE ( A ~ a i n s 'l'hird
t
Party Defendant BSU)

60.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates the same by this reference as though fully set forth herein.
61.

In the alternative, Third Party Plaintiff is entitled to specific performance of the

December 3 1,2005 Purchase and Sale Agreement pursuant to Section 9.1 of the Agreement.

COUNT TEN
UNJUST ENRICHMENT
62.

Third Party Plaintiff restates the allegations contained in the preceding

paragraphs, and incorporates the same by this reference as though fully set forth herein.
63.

Third Party Defendant Brighton obtained the benefit of purchasing the subject

real property from Third Party Plaintiff at a discount because of the existence of restrictive
covenants which encumbered the subject real property. Third Party Defendant then sold the
subject real property to Third Party Defendant BSU at a significantly higher price which did not
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incorporate the restrictive covenants as both Third Party Defendants anticipated the
condemnation of such covenants.
64.

The substantial difference between the Third Party Defendant Brighton's

purchase and sale price of the subject real property was the result of the benefit Third Party
Defendant Brighton received from Third Party Plaintiff, was at the expense of Third Party
Plaintiff, and resulted in a substantial windfall to Third Party Defendant Brighton.
65.

As a result, Third Party Defendant Brighton has been unjustly enriched.

66.

Under the circumstances, it would be unjust for the defendant to retain the benefit

without compensating the Third Party Plaintiff for its value.
67.

Therefore, Defendant should be required to disgorge the benefits or profits it has

unjustly obtained, and pay Plaintiffs the reasonable value of such benefits or profits.

PUNITIVE DAMAGES
68.

Third Party Defendant Brighton has engaged in oppressive, fraudulent, wanton,

malicious and outrageous conduct, and has engaged in conduct that constitutes an extreme
deviation from reasonable standards of practice and conduct in the relevant industry. Third
Party Plaintiff reserves the right to seek leave to amend this Complaint to assert a claim for
punitive damages, in accordance with the requirements of Section 6-1604, Idaho Code.

DEMAND FOR JURY TRIAL
The Third Party Plaintiff hereby demands a jury trial by 12 persons on all issues pursuant
to Idaho Rule of Civil Procedure 38(b).

PRAYER FOR RELIEF

WHEREFORE, Third Party Plaintiff prays as follows:
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1.

For an order of the Court specifically enforcing the Purchase and Sale Agreement

or, in the alternative, should that remedy be unavailing, the equally efficient, appropriate, just
and equitable remedy in the form of requiring Third Party Defendant Brighton to disgorge to
Third Party Plaintiff all gains and profits obtained by reason of breaching the Purchase and Sale
Agreement and ordering restitution by Third Party Defendant Brighton to Third Party Plaintiff
and requiring third Party Defendant BSU to deliver and take any and all actions appropriate and
necessary to restore the Third Party Plaintiff the unjust benefits Third Party Defendant Brighton
has received or would otherwise received from third Party Defendant BSU;
2.

That the Court enter an order rescinding the sale of the subject real property to

Brighton as against BSU and returning the property to Third Party Plaintiff or, in the alternative,
that the Court enter an order of specific performance of the December 31, 2005 Purchase and
Sale Agreement between Third Party Plaintiff and Brighton as to BSU;
3.

For an order of the Court awarding economic and other damages to Third Party

Plaintiff in an amount proven at the time of trial;
4.

For an order of the Court awarding prejudgment interest to Third Party Plaintiff

calculated from the date of any money, consideration or other gain obtained by Third Party
Defendant from any contract it entered into with any person or entity in violation of its obligation
to Third Party Plaintiff under the Purchase and Sale Agreement;
5.

For an order awarding Third Party Plaintiff its reasonable costs and attorney's

fees pursuant to Rule 54, Idaho Rules of Civil Procedure, and Idaho Code, Sections 12-120, 12121, or other applicable law; and

6.

For such other and further relief as the Court may determine just and proper under

the circumstances.
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DATED THIS

2-7
day of December, 2007

14

*

By

I

~ i c h a r wGreener
.
Fredric V. Shoemaker
Jon T. Simmons
Yvonne A. Vaughan
Attorneys for Defendant/Counterclaimant and
Third Party Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

Zy day of December, 2007, a true and correct copy
-

of the within and foregoing instrument was served upon:

John L. King
Cantrill, Skinner, Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701
Kevin Satterlee
Boise State University
1910 University Drive, MS 1000
Boise, ID 83725-1000
David R. Lombardi
Robert B. White
Givens Pursley LLP
601 W. Bannock Street
Boise, ID 83701 -2720

W . S . Mail
Facsimile (208.345.7212)
Hand Delivery
Overnight Delivery

0
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.

0 Facsimile (208.426.3779)
0 Hand Delivery

a Overnight Delivery
~

. SMail
.
U Facsimile (208.388.1300)
Hand Delivery
Overnight Delivery
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Fredric V. Shoemaker
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David R. Lombardi, ISB 1965
GIVENS PURSLEY LLP
60 1 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388- 1200
Facsimile: 208-388-1 300
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Attorneys for Brighton Investments LLC

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Plaintiff,

I
I
I

I
I
I
I

:
VS.
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Defendant.

Case No.: CV OC 0709072

I
I

:
j
:
j

BRIGHTON INVESTMENTS LLC'S
RESPONSE TO HARRIS FAMILY
LIMITED PARTNERSHIP'S MOTION
FOR RECONSIDERATION

I

HARRIS FAMILY LIMITED PARTNERSHIP, 1
an Idaho limited partnership,
Third Party Plaintiff,

I
I

I

I
I

I
I
I

'3s.

I
I

I
I
I

BRIGHTON INVESTMENTS LLC, an Idaho
;
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
j
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY, j
Third Party Defendants. I
I

I
I

On November 21,2007, the Court issued its Order granting Brighton Investment, LLC's
("Brighton") Motion to Dismiss the Harris Family Limited Partnership's ("Harris") claims for
breach of contract (Counts 1 to 4); intentional interference with prospective economic gain
BRIGHTON INVESTMENTS LLC'S RESPONSE TO HARRIS FAMILY LIMITED
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(Count 6); and fraud (Count 7). The Court dismissed the claims for breach of contract and
intentional interference because the Court determined that the alleged breach of the Purchase
Agreement-that

Brighton sold the East Junior High Parcel to a condemning authority-was

not

prohibited by the Purchase Agreement or by the law: "Neither the Purchase Agreement nor its
restrictive covenants limited Brighton's right to sell the land to a third party with condemnation
authority." (Order at 4.) The Court also held that Harris does not have any right to enforce the
Purchase Agreement against Brighton because those rights were condemned by the Boise School
District. (Order at 3-4.)
Harris now seeks reconsideration of the Court's Order, arguing that the Court deprived it
of remedies against Brighton by holding that Harris no longer has any right to enforce the
condemned restrictive covenants. Harris asserts that it should still be able to pursue it claims
irrespective of the condemnation.
Harris fails to address the unavoidable fact that the Purchase Agreement did not restrict
Brighton's right to sell the property to a condemning authority. In fact, the Purchase Agreement
contained no restriction on alienation at all. Nor can such a restriction be implied.
Even if the Purchase Agreement had contained a restriction on alienation, which it does
not, Harris still can't sue Brighton for breach of the condemned restrictive covenants because the
restrictive covenants were condemned by, and belong to the School District.
Harris' belief it can maintain post-condemnation litigation against Brighton is apparently
built on its contention that the Court's Order of July 26,2007 was limited to the elimination of
the right to seek specific performance, but did not eliminate "the Harris Family's right to
terminate the contract and to seek remedies incidental to that termination". Nothing could be
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further from the truth. The Court's order is clear, condemns glJ interests Harris' claim under the
restrictive covenants, and conveys

rights under the restrictive covenants to the School District:

"The Plaintiffs motion for an order granting immediate condemnation of
the Defendant's interest in the subject property under the restrictive covenants and
all rights to enforce the same as the covenants may apply to School Site more
particularly described in Exhibit A is hereby GRANTED. Following Plaintiffs
deposit of the sum of one dollar with the Court, the subject restrictive covenants
and the Defendant's right to enforce same are hereby condemned and of no
effect."
All rights under the restrictive covenants now belong to the School District. More importantly,
the value of those rights will, in due course, be determined and paid to Harris's as a result of the
condemnation trial.
Finally, Harris is incorrect in its assertions that it has been deprived of its constitutional
right to contract by the School District's condemnation of the restrictive covenants. As Brighton
explains in its memorandum supporting its motion to dismiss, Harris still holds the right to
recover the value of the restrictive covenants in the valuation portion of the condemnation action.
(Memorandum in Support of Brighton Investment LLC's Motion to Dismiss at 5.) Whatever
rights of recovery Harris had under the restrictive covenants are now elements to be valued in
condemnation. That does not amount to any deprivation of Harris' rights. It is simply the nature
of condemnation actions.
Harris has not provided any grounds to justifL reversing the Court's prior Order
dismissing the claims against Brighton. The Court should reject Harris' motion for
reconsideration and stand on its November 2 1,2007 Order.
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DATED this 22ndday of January, 2008.

,f-\\

DAVID R. LOMBARD1
Attorneys for Brighton Investments LLC

CERTIFICATE OF SERVICE
I hereby certify that on this 22ndday of January, 2008,I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
GREENER BURKE SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
John King
CANTRILL SKINNER SULLIVAN & KINGLLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701-0359
Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, ID 83725-1000

U.S. Mail
Overnight Mail
H nd Delivery
ax (3 19-2601)
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U.S. Mail
Overnight Mail
Hgnd Delivery
d a x (345-7212)

U.S. Mail
Overnight Mail
Hand Delivery
Fax (426-598 1)

L
'
.

David R. Lombardi
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David R. Lombardi, ISB 1965
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
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Attorneys for Brighton Investments LLC
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
I NDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

I
I
I

I

:
Plaintiff,

I

j

:

VS.

j

HARRIS FAMILY LIMITED PARTNERSHIP, ;
an Idaho limited partnership,
I

I

I
I

Defendant.
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,
VS.
BRIGHTON 1NVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.
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Case No.: CV OC 0709072

I

BRIGHTON INVESTMENT LLC'S
ANSWER TO AMENDED THIRD
PARTY COMPLAINT

Third Party Defendant Brighton Investments, LLC ("Brighton") responds to Harris
Family Limited Partnership's ("Harris") Amended Third Party Complaint (the "Amended Third
Party Complaint") as follows:

NOTICE OF OBJECTION AND NON-WAIVER
Brighton objects to the inclusion of Counts One, Two, Three, Four, Six and Seven
in Third Party Plaintiffs Amended Third Party Complaint because those claims
and counts were dismissed by Order of the Court on November 2 1,2007, in
response to Brighton's Motion to Dismiss. Brighton also provides notice it does
not waive its rights under the Order of November 2 1, 2007, by the filing of this
Answer to the Amended Third Party Complaint.
First Defense

The Amended Third Party Complaint fails to state a cause of action upon which relief can
be granted against Brighton.
Second Defense

Brighton denies each and every allegation not specifically admitted herein.

Third Defense
Parties
1.

Brighton admits the allegations contained in paragraph 1 of the Amended Third

Party Complaint.
2.

Brighton admits the allegations contained in paragraph 2 of the Amended Third

Party Complaint.

3.

Brighton admits the allegations contained in paragraph 3 of the Amended Third

Party Complaint.
Jurisdiction and Venue

4.

As to the allegations contained in paragraph 4 of the Amended Third Party

Complaint, Brighton admits the Court has jurisdiction over this matter because Brighton does
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business in Ada County, Idaho, but denies the commission of any tortious acts against Harris in
the State of Idaho.
5.

As to the allegations contained in paragraph 5 of the Amended Third Party

Complaint, Brighton denies any amount is due to Harris, but admits Harris's contentions exceed
the jurisdictional minimums for the District Court of the State of Idaho.

6.

Brighton admits the allegations contained in paragraph 6 of the Amended Third

Party Complaint.
General

7.

No response is required or made to paragraph 7 of the Amended Third Party

Complaint.

8.

Brighton admits the allegations contained in paragraph 8 of the Amended Third

Party Complaint with the exception that not all the approximately 1,100 acres described therein
are slated for development.
9.

Brighton admits the allegations contained in paragraph 9 of the Amended Third

Party Complaint.
10.

As to the allegations contained in paragraph 10 of the Amended Third Party

Complaint, Brighton admits that Harris has developed some property owned by it; has employed
the assistance of various professionals in connection therewith, and has received some
governmental approvals for parts of its proposed development. Brighton denies the remaining
allegations contained in paragraph 10 of the Amended Third Party Complaint.

1 1.

As to the allegations contained in paragraph 1 1 of the Amended Third Party

Complaint, Brighton acknowledges, as admitted in paragraph 11 of this Answer, that certain
governmental approvals have been obtained, but contends that the remaining allegations of
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paragraph 9 consist of the opinions of Harris, which are not factual allegations and which
Brighton neither admits nor denies.
12.

Paragraph 12 of The Amended Third Party Complaint consists of the opinions of

Harris which are not factual allegations and which Brighton neither admits nor denies.
13.

As to the allegations contained in paragraph 13 of The Amended Third Party

Complaint, Brighton admits that Harris owned an unimproved parcel commonly known as the
"Harris Ranch East Parcel". Brighton denies the remaining allegations contained in paragraph
13 of The Amended Third Party Complaint.
14.

Brighton admits the allegations contained in paragraph 14 of The Amended Third

Party Complaint.
15.

Brighton admits the allegations contained in paragraph 15 of The Amended Third

Party Complaint.

16.

Brighton admits the allegations contained in paragraph 16 of the Amended Third

Party Complaint.
General Allepations
17.

As to the allegations contained in paragraph 17 of the Amended Third Party

Complaint, Brighton admits the Purchase and Sale Agreement (Exhibit A to The Amended Third
Party Complaint) recited "post-closing obligations", but denies the characterization and summary
thereof.

X 8.

As to the allegations contained in paragraph 18 of the Amended Third Party

Complaint, Brighton admits the Purchase and Sale Agreement (Exhibit A to The Amended Third
Party Complaint) recited "post-closing obligations", but denies the characterization and summary
thereof.
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19.

As to the allegations contained in paragraph 19 of the Amended Third Party

Complaint, Brighton denies the characterization of the events leading up to Brighton's sale of a
portion of the Harris Ranch East Parcel to the State of Idaho, through the State Board of
Education as Board of Trustees of Boise State University.
20.

As to the allegations contained in paragraph 20 of the Amended Third Party

Complaint, Brighton admits that an Arizona attorney who purported to represent Harris sent a
letter to Brighton and the Superintendent of Boise Schools on December 11,2006; denies that
said letter contained an "objection" by Harris; and alleges that said letter '"peaks for itself'. A
copy of the letter sent by counsel for Harris is attached hereto as Exhibit 1.
2 1.

As to the allegations contained in paragraph 2 1 of the Amended Third Party

Complaint Brighton admits that the Memorandum of Agreement (Exhibit B to The Amended
Third Party Complaint) was recorded in the records of Ada County, Idaho.
22.

As to the allegations contained in paragraph 22 of the Amended Third Party

Complaint, Brighton admits that it sold a portion of the Harris Ranch East Parcel to the State of
Idaho, through the State Board of Education as Board of Trustees of Boise State University,
affirmatively alleges that neither the Purchase and Sale Agreement nor the Memorandum of
Agreement prohibited or restricted Brighton's right to sell the Harris Ranch East Parcel, or any
portion thereof, to a third party, including a governmental or public entity that could exercise the
power of eminent domain, and denies that such sale was a default under its agreement with
Harris.

23.

As to the allegations contained in paragraph 23 of the Amended Third Party

Complaint, Brighton admits that it sold a portion of the Harris Ranch East Parcel o w e d by it to
the State of Idaho, through the State Board of Education as Board of Trustees of Boise State
University on or about May 7, 2007 on terms which were acceptable to Brighton. Brighton
BFUGHTON INVESTMENTS LLC'S ANSWER
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alleges that the remaining allegations of paragraph 23 of the Amended Third Party Complaint
concern the conduct of public entities acting in the public interest and denies same to the extent
that they imply any wrongful conduct by Brighton.
24.

Brighton alleges that the allegations of paragraph 24 of the Amended Third Party

Complaint concern the conduct of public entities acting in the public interest and denies same to
the extent that they imply any conduct by Brighton.

Count One
25.

As to the allegations contained in paragraph 25 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
26.

As to the allegations contained in paragraph 26 of the Amended Third Party

Complaint, Brighton denies same except to the extent that it alleges that Harris sent Brighton a
document entitled "Notice of Breach" on July 18,2007.
27.

As to the allegations contained in paragraph 27 of the Amended Third Party

Complaint, Brighton paid the agreed consideration to Harris for the Harris Ranch East Parcel and
denies that "termination of the agreement" is a post-closing remedy available under the Purchase
and Sale Agreement (Exhibit A to The Amended Third Party Complaint).
28.

Brighton denies the allegations contained in paragraph 28 of the Amended Third

Party Complaint.
Count Two
29.

As to the allegations contained in paragraph 29 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
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30.

As to the allegations contained in paragraph 30 of the Amended Third Party

Complaint, Brighton denies same except to the extent that it alleges that Harris sent Brighton a
document entitled "Notice of Breach" on July 18,2007.
3 1.

As to the allegations contained in paragraph 3 1 of the Amended Third Party

Complaint, Brighton denies the characterization of the Purchase and Sale Agreement (Exhibit A
to The Amended Third Party Complaint) and alleges that if the remedy of specific performance
was available to Harris, that remedy was waived by stipulation between Harris and Plaintiff in
this action.
32.

Brighton denies the allegations contained in paragraph 32 of the Amended Third

Party Complaint.

Count Three
33.

As to the allegations contained in paragraph 33 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
34.

Brighton denies the allegations contained in paragraph 34 of The Amended Third

Party Complaint.

Count Four
35.

As to the allegations contained in paragraph 35 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
36.

Brighton denies the allegations contained in paragraph 36 of the Amended Third

Party Complaint.
37.

Brighton denies the allegations contained in paragraph 37 of the Amended Third

Party Complaint.
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38.

Brighton denies the allegations contained in paragraph 38 of the Amended Third

Party Complaint.
Count Five

39.

As to the allegations contained in paragraph 39 of the Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
40.

As to the allegations contained in paragraph 40 of the Amended Third Party

Complaint, Brighton admits it is currently a member of Harris/Brighton, LLC; denies the
characterization of Section 6.6.1 of the Operating Agreement of HarridBrighton, LLC and
alleges that a true and correct copy thereof is attached hereto as Exhibit 1 and incorporated
herein by this reference; and denies the remaining allegations contained in paragraph 40 of The
Amended Third Party Complaint.
4 1.

Brighton admits that several transactions took place during the same approximate

time frame as the sale of the Harris Ranch East Parcel and denies the remaining allegations
contained in paragraph 41 of the Third Party Complaint.
Count Six

42.

As to the allegations contained in paragraph 42 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
43.

Brighton denies the allegations contained in paragraph 43 of The Amended Third

Party Complaint.
44.

Brighton denies the allegations contained in paragraph 44 of The Amended Third

Party Complaint.

BRIGHTON INVESTMENTS LLC'S ANSWER
TO AMENDED THIRD PARTY COMPLAINT - 8

45.

Brighton denies the allegations contained in paragraph 45 of The Amended Third

Party Complaint.
46.

Brighton denies the allegations contained in paragraph 46 of The Amended Third

Party Complaint.
Count Seven
47.

As to the allegations contained in paragraph 47 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
48.

Brighton denies the allegations contained in paragraph 48 of The Amended Third

Party Complaint.
49.

Brighton denies the allegations contained in paragraphs 49 of The Amended Third

Party Complaint.

50.

Brighton denies the allegations contained in paragraphs 50 of The Amended Third

Party Complaint.
5 1.

Brighton denies the allegations contained in paragraph 5 1 of The Amended Third

Party Complaint.
52.

Brighton denies the allegations contained in paragraph 52 of The Amended Third

Party Complaint.

53.

Brighton denies the allegations contained in paragraph 53 of The Amended Third

Party Complaint.
54.

Brighton denies the allegations contained in paragraph 54 of The Amended Third

Party Complaint.
55.

Brighton denies the allegations contained in paragraph 55 of The Amended Third

Party Complaint.
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Counts Eight and Nine
56-6 1. The allegations contained in paragraphs 56 through 61 of Harris' Amended1
Supplemental Amended Third Party Complaint relate to the State of Idaho, through the State
Board of Education acting as Board of Trustees for Boise State University. To the extent
necessary, Brighton realleges and reasserts its responses to the contentions and allegations
contained in paragraphs 56 through 61 consistent with its responses to paragraphs 1 through 56
of The Amended Third Party Complaint, and otherwise denies same.

Count Ten
62.

As to the allegations contained in paragraph 62 of The Amended Third Party

Complaint which restates and incorporates the allegations from the preceding paragraphs,
Brighton restates and realleges its responses thereto.
63.

Brighton denies the allegations contained in paragraph 63 of The Amended Third

Party Complaint.
64.

Brighton denies the allegations contained in paragraphs 64 of The Amended Third

Party Complaint.
65.

Brighton denies the allegations contained in paragraph 65 of The Amended Third

Party Complaint.
66.

Brighton denies the allegations contained in paragraph 66 of The Amended Third

Party Complaint.
67.

Brighton denies the allegations contained in paragraph 67 of The Amended Third

Party Complaint.
Reservation under 6-1604
68.

Brighton denies the allegations contained in paragraph 68 of The Amended Third

Party Complaint.
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First Affirmative Defense
Harris has waived and/or is estopped to pursue a claim against Brighton.

Second Affirmative Defense
Harris Lacks Standing to Assert the Claim Asserted in Count 5 of the Amended Third
Party Complaint.

Third Affirmative Defense
Harris has failed to mitigate its damage, if any.

Fourth Affirmative Defense
The Harris Ranch East Parcel was subject to condemnation for the public purpose of a
junior high school without regard to whether it was owxed by Harris or Brighton. Harris's
claims against Brighton are contrary to public policy, contrary to the provisions of Article 1,
Section 14 of the Idaho Constitution; and contrary to Title 7, Chapter 7 and Title 33, Chapter 6 of
the Idaho Code.

Fifth Affirmative Defense
All remaining Harris ownership interest in the Harris Ranch East Parcel, including any
right, title or interest in, or standing to enforce, the Purchase and Sale Agreement and/or the
Restrictive Covenants it contained, was transferred to and is the property of Plaintiff Independent
School District of Boise City pursuant to the Order and Partial Judgment entered herein on July
26,2007.

Sixth Affirmative Defense
Harris is not the real party in interest as to its claim alleging breach of the Purchase and
Sale Agreement.
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Seventh Afiirmative Defense

Brighton has not had an opportunity to conduct sufficient investigation and discovery to
determine whether additional defenses are available which may be pleaded at this time consistent
with the requirements of Rule 11 of the Idaho Rules of Civil Procedure ("IRCP"). Brighton
reserves the right to move, pursuant to IRCP 15, to amend its answer in the event that further
investigation and discovery reveal the existence of any such defense or defenses.
WHEREFORE, Third Party Defendant prays that The Amended Third Party Complaint
be dismissed, with prejudice, and that Brighton be awarded its fees and costs herein and such
other relief as the Court deems appropriate.
Jurv Demand

Brighton demands a jury of twelve.
DATED this 23rdday of January, 2008.

P;

By:
DAVID R. LOMBARD1
Attorneys for Brighton Investments LLC
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CERTIFICATE OF SERVICE
I hereby certify that on this 23rdday of January, 2008,I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
GREENER BANDUCCI SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
John King
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 8370 1-0359

U.S. Mail
Overnight Mail
Fad;
Delivery

U.S. Mail
Overnight Mail
Hand Delivery
Fax
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Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, ID 83725-1000
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OPEMBIING AGREEMENT

HARRIS/BWIGHTON, LLC
This Operating Agreement of HARRIS/BRIGHTON, LLC (this "Agreement") an ldaho
limited liability company organized pursuant to the ldaho Limited Liability Company Act is
entered into and shall be effective as of June 2, 1998 (the "Effective Date"), by and among
the Harris Family Ranch, LLP, an ldaho limited liability partnership ("Harris Ranch"), and
Brighton Corporation, an ldaho corporation ("Brighton") (Harris Ranch and Brighton are
sometimes collectively referred to herein as "Members").

ARTICLE I

-- DEFlNITBONS

For purposes of this Agreement (as defined below), unless the context clearly
indicates otherwise, the following terms shall have the following meanings:
1.1

Act - The ldaho Limited Liability Company Act and all amendments to the

Act.
1.2
Additional Member - A Member other than an Initial Member or a Substitute
Member who has acquired a Membership Interest from the Company.
Agreement - This Agreement and amendments adopted in accordance with
1.3
the Agreement and the Act.
1.4
Articles - The Articles of Organization of the Company as properly adopted
and amended from time to time by the Members and filed with the Secretary of State.

1.5
Assignee - A transferee of a Membership Interest who has not been
admitted as a Substituted Member.
1.6
Capitail Account - The accounts maintained for a Member or Assignee
determined in accordance with Article VIII.

1.7
Capital Contribution - Any contribution of Property, services or the
obligation to contribute Property or services made by or on behalf of a Member or
Assignee.
..

1.8

Code - The Internal Revenue Code of 1986, as amended.

1.9
Commitment - The Capital Contributi~onsthat a Member or Assignee is
obligated to make under this Agreement.
OPERATING AGREEMENT - ",
Harris\brighton\operat.agr [June 1, 19981

ExH~BIT-

\

' I )

,

.

1.10 Company - The HARRISIBRIGHTON, LLC, a limited liability company formed
under the laws of Idaho, and any successor limited liability company.
1.11 1 Company Property - Any Property owned by the Company.
1.12 Default Interest Rate - The higher of the legal rate or the then-current prime
rate quoted by First Security Bank plus three percent (3%).
1.13 Delinquent Member - A Member or Assignee who has failed to meet the
Commitment of that Member or Assignee.

-

1.114 Designated Representative The individual(s) who islare designated in
writing by each Managing Member that is an Organization pursuant to Section 7.1, below.
1.45 Distribution - A transfer of Property to a Member with respect to a
Membership lnterest as described in Article IX, below.

1.1 6 Disposition (Dispose) - Any sale, assignment, transfer, exchange,
mortgage, pledge, grant, hypothecation, or other transfer, absolute or as security or
encumbrance (including dispositions by operation of law).

1 . 7 Dissociation - Any action which causes a person to cease to be a Member
as a described in Article XI1 hereof.
1 1 Dissolution Event - An event, the occurrence of which will result in the
dissolution of the Company under Article XIV unless the Members agree to the contrary.

1.9 Effective Date - The effective date shall be as defined in Section 2.4.
4.20 laaitia! Capital Contributihsn - The Capital Contribution agreed to be made
by the Initial Members as described in Article V111.
-21 initial Members -Those persons identified on Exhibit A, attached hereto and
made a part hereof, by this reference who have executed the Agreement.

1.22

Majority - The affirmative vote or consent or approval of more than one-half

(34)of the Sharing Ratios of all Members described as a "Majority" in Article VI hereof.
1.23 Managerneerat Right - The right of a Member to participate in the
management ofthe Company, including the rights to information and to consent or approve
or-vote on actions of the Company.

i.24 Managing Member - A Member selected to manage the affairs of the
Company under Article VII hereof.
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1.25 Member - Initial Member, Substituted Member or Additional Member, and,
unless the context expressly indicates to the contrap], includes Managing blembers and
Assignees.
1.26 Membership Interest - The rights of a Member or, in the case of an
Assignee, the rights of the assigning Member in Distributions(liquidating or otherwise) and
allocations of the profits, losses, gains, deductions, and credits of the Company.

1.29 Net Losses - The losses and deductions of the Company determined in
accordance with accounting principles consistently applied from year to year employed
under the method of accounting adopted by the Company and as reported separately or
in the aggregate, as appropriate, on the tax return of the Company filed for federal income
tax purposes.
d.28 Net Profits - The income and gains of the Company determined in
accordance with generally accepted accounting principles consistently applied from year
to year employed under the method of accounting adopted by the Company and as
reported separately or in the aggregate, as appropriate, on the tax return of the Company
filed for federal income tax purposes.

1.29 Notice - Notice shalt be in writing in accordance with Section 15.5, below.
3.30 Organization - A person otherthan a natural person. Organization includes,
without limitation, corporations (both non-profit and other corporations), partnerships (both
limited and general), joint ventures, limited liability companies, limited liability partnerships,
and unincorporated associations, but the term does not include joint tenancies and
tenancies by the entirety.
1.31 Property - Any property real or personal, tangible or intangible, including
money and any legal or equitable interest in such property, but excluding services and
promises to perform sewices in the future.
1.32 Person - An individual, trust, estate, or any incorporated or unincorporated
Organization permitted to be a member of a limited liability company under the laws of
Idaho.

1.33 Proceeding -Any judicial or administrative trial, hearing or other activity, civil
criminal or investigative, the result of which may be that a court, arbitrator, or governmental
agency may enter a judgment, order, decree, or other determinationwhich, if not appealed
and reversed, would be binding upon the Company, a Member or other person subject to
the
-- jurisdiction of such court, arbitrator, or governmental agency.
1.34 Project - The Harris Family Ranch as conceptually approved by Boise City
Council in 1997. The first phase of the Project is generally depicted as area E on Exhibit
B ("Area Em),attached hereto and made a part hereof. The parties acknowledge their
discussions to the effect that a reasonable mix of development for the first phase of the
OPERATING AGREEMENT - 3
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Project could include a portion of area K depicted on Exhibit B ("Area K"). Areas E and K
depicted on Exhibit B are approximately 100 acres in size, and are referred to herein as
"Phase A" or "Phase A of the Project." The parties acknowledge that further discussions
and/or hearings may be necessary andlor required by Boise City to allow the development
of Phase A to include Area K. If such discussions andlor hearings are necessary and/or
required, the parties hereto agree to use all good faith efforts to receive development
approval to include Area K in Phase A; provided, however, in no event shall any inability
to include Area K in Phase A, for any reason, create a legal cause of action or claim
between the Members, or the dissolution of the Company. If the approval or acquiescence
of Boise City to include Area K within Phase A cannot be obtained within a reasonable
time, the parties agree to negotiate in good faith to either (i) substitute other single-family
residential land within the Harris Family Ranch of approximately the same size as Area K,
which substituted land shall be adjacent to or in the near proximity of Area E and
appropriate for development as a part of Phase A as originally conceived by the parties,
and adjust the acquisition price to be paid by the Company for the land within Phase A of
the Project; or (ii) re-define Phase A to include only Area E and adjust the acquisition price
to be paid by the Company for the land within Phase A of the Project. The legal
description for Phase A shall be attached to this Agreement as soon as practicable
hereafter, and may be amended as and if required, in accordance with the provisions of
this Section 1.34.

I.35 Regulations - Except where the context ind~catesothenrvise, the permanent,
temporary, proposed, or proposed and temporary regulations of the Department of the
Treasury under the Code as such regulations may be lawfully changed from time to time.
1.36 Resignation
Managing Member.

-

The act by which a Managing Member ceases to be a

1.37 Sharing Ratio - With respect to any Member, the percentage as specified
on Exhibit A to this Agreement, as may be modified in Article VIII, below.

1.38 Spousal Consent - With respect to any Member and or any natural person
that is a member, officer or principal in any Member, the consent executed by any spouse
of such natural person effective the date hereof, substantially similar in form to Exhibit C ,
attached hereto and made a part hereof.
1.39 Substitute Member- An Assignee who has been admitted to all of the rights
of Membership pursuant to the Agreement.

1.40 Taxable Year - The taxable year of the Company as determined pursuant
to $706 of the Code.

-

1.41 Taxing Jurisdiction Any state, local, or foreign government that collects
tax, interest or penalties, however designated, on any Member's share of the income or
gain attributable to the Company.
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ARTICLE 18

-- FORMATION

Organization - The Members hereby organize the Company as an Idaho
2.1
limited liability company pursuant to the provisions of the Act.
Agreement - For and in consideration of the mutual covenants herein
2.2
contained and for other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Members executing the Agreement hereby agree to
the terms and conditions of the Agreement, as it may from time to time be amended
according to its terms. It is the express intention of the Members that the Agreement shall
be the sole source of agreement of the parties, and, except to the extent a provision of the
Agreement expressly incorporatesfederal income tax rules by reference to sections of the
Code or Regulations or is expressly prohibited or ineffective under the Act, the Agreement
shall govern, even when inconsistentwith, or different than, the provisions of the Act or any
other law or rule. To the extent any provision of the Agreement is prohibited or ineffective
under the Act, the Agreement shall be considered amended to the smallest degree
possible in order to make the agreement effective under the Act. In the event the Act is
subsequently amended or interpreted in such a way to make any provision of the
Agreement that was formerly invalid valid, such provision shall be considered to be valid
from the effective date of such interpretation or amendment.
2.3 Name - The name of the Company is HARRIS/BRIGHTOM, LLC. Phase A
of the Project shall be developed and marketed under the trade name "Harris Ranch,"
which name shall remain the exclusive property of Harris Ranch, provided, that such trade
name may be used by the Company, or any successor to the Company, with respect to
Phase A until all lots and other parcels therein are sold to third parties.
2.4 Effective Date -The Agreement shall become effective upon the later of the
filing and acceptance of the Articles by the Secretary of State of ldaho or the date of
execution of the Agreement.
Term - The Company shall be dissolved and its affairs wound up in
accordance with the Act and the Agreement on December 31,201 5, unless the term shall
2.5

be extended by amendment to the Agreement and the Articles of Organization, or unless
the Company shall be sooner dissolved and its affairs wound up in accordance with the Act
or the Agreement.

Registered Agent and Office - The registered agent for the service of
2.6
process and the registered office shall be that person and location reflected in the Articles
as filed in the office of the Secretary of State. The Managing Members, may, from time to
time, change the registered agent or office through appropriate filings with the Secretary
o i ~ t a t e .If the Managing Members shall fail to designate a replacement registered agent
or change of address of the registered office, any Member may designate a replacement
registered agent or file a Notice of change of address through appropriate filings with the
Secretary of State.
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Principal Office - The Principal Office of the Company shall be located at
2.7
3051 Wise Way, Boise, Idaho 83712, or as otherwise determined by the Managing
Members.
ARTICLE 111

-- NATURE OF BUSINESS

The purpose of the Company and its business to be carried on is to own, develop
and sell each lot developed in Phase A of the Project, and to conduct such other and
further lawful business as the Managing Members shall agree upon in writing from time to
time. The Company shall have the authority to do all things necessary or convenient to
accomplish its purpose and operate its business. Harris Ranch and Brighton currently
anticipate that a land plan for Phase A of the Project shall be started and be ready for
submittalto appropriate government authorities in connectionwith the land use entitlement
process by Fall, 1998. The Members also anticipate that construction of development
improvements will commence in late 1998. The Members, however, understand and
acknowledge that the foregoing are target dates only and that delays in the land planning
and land use entitlement process as well as delays in obtaining necessary financing may
result in the above dates being extended. There is no agreement, and nothing in this
Agreement shall be construed to create any obligation and/or commitment by or on behalf
of Harris Ranch, or its partners, to develop any portion of the Project other than Phase A
of the Project or enter into any joint venture or other business relationship with Brighton.

ARTICLE IV -* ACCOUNTING AND RECORDS

Books and Records -The Company shall keep adequate books and records
4.1
at its principal place of business, setting forth a true and accurate account of all business
transactions arising out of and in connection with the conduct of the Company according
to generally accepted accounting practices for the type of business contemplated by this
Agreement. Any Member or such Member's authorized representative shall have the right,
at any reasonable time, to have access to and inspect and copy the contents of such
books or records. Unless otherwise agreed to by the Managing Members, as provided
further herein, the account(s) of all business transactions arising out of and in connection
with the conduct of the Company shall be kept by Grow, Rasmussen & Co., Chartered
()'Growf'). Grow shall deliver all such accounts to Little-Morris, P.A. ("Little-Morris") within
a reasonable time after the end of each Taxable Year.
4.2
Annuas Reports. Within a reasonable period after the end of each Company
fiscal year, which fiscal year shall be the calendar year, Little-Morris shall furnish each
Member pertinent information regarding the Company and its activities during such period.

4.3 Tax Information. Necessary tax information shall be delivered to each
Member by Little after the end of each Taxable Year of the Company. Every effort shall
be made to furnish such informationwithin a reasonable time after the end of each Taxable
Year. Little shall prepare and file the tax return for.the Company afier the end of each
Taxable Year.
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Accounts - The Managing Members shall maintain, or cause to be
4.4
maintained, a record of Capital Accounts for each Member in accordance with Article VIII,
below.

Accrual Method of Accounting - The records of the Company shall be
maintained on an accrual method of accounting.
4.5

ARTBCLE V
5.4

-- NAMES AND ADDRESSES OF MEMBERS

The names and addresses of the Initial Members are as reflected on Exhibit

A.
ARTICLE VI
6.1

-- RiGHTS AND DUTIES OF MEMBERS
-

Management Rights Management is established in the Managing Members

a s provided further herein. All Members who have not Dissociated shall be entitled to vote
on any matter submitted to a vote of the Members. However, Assignees shall not be
entitled to vote on any matters.
6.1.4

Acts Requiring a Majority Vote: The follovding rnaders, without

limitation, require a Majority vote:
A,

B.
C.

D.

disagreements regarding the authority of Marraging Members under
Section 7.4, below;
compensation of a Managing Member under Section 7.5, below;
removal of a Managing Member under Section 7.4, below;
removal of a Member under Section 12.1.3, below.

6.1.2 Acts Requiring Unanimous Vote: The following matters require the
unanimous vote of all of the Members:

A,
5.
C.

D,
E.

ai-ly amendment to this Agreement;
the continuation of the Company after a Dissolution Event described
in Sections 14.1.3, 14.1.5, 14.1.6, 14.1.7 or 14.1.8 below;
the authorization of a Managing Member or Member to do any act on
behalf of the Company that contravenes the Agreement;
the admission of an Assignee as a Substitute Member under Section
13.2, below, and t h e admission of an Additional Member under
Section 13.3, below; and
the dissolution of the Company.

6.2
Majority - Whenever any matter is required or allowed to be approved by a
~hjorityof the Members or a Majority of the Remaining Members under the Act or this
Agreement, such matter shall be considered approved or consented to upon the receipt
of the affirmativeapproval or consent, either in writing or at a meeting of the Members, of
Members having Sharing Ratios in excess of one-half (%) of the Sharing Ratios of all the
Members entitled to vote on a particular matter. Assignees and, in the case of approvals
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to withdrawal where consent of the remaining Members is required, dissociating Members
shall not be considered Members entitled to vote forthe purpose of determining a Majority.
In the case of a Member who has disposed of that Member's entire Membership Interest
to an Assignee, but has not been removed as provided below, the Sharing Ratio of such
Assignee shall be considered in determining a Majority and such Member's vote or consent
shall be determined by such Sharing Ratio.

Liability of Members - No person solely by virtue of his/her/its Member
6.3
status shall be liable as such for the liabilities of the Company. The failure of the Company
to observe any formalities or requirements relating to the exercise of its powers or
management of its business or affairs under this agreement or the Act shall not be grounds
for imposing personal liability on the Members or Managers for liabilities of the Company.

-

lndemnificatisns The Company shall indemnify the Members, Managing
6.4
Members, and agents for all costs, losses, liabilities and damages paid or accrued by such
Member, Manager or agent in connection with the business of the Company, to the fullest
extent provided or allowed by the laws of the State.

-

6.5 Representations and Warranties Each Member, and in the case of an
Organization, the personjs) executing the Agreement on behalf ofthe Organization, hereby
represents and warrants to the Company and each other Member that: (a) if that Member
is an Organization, that it 1s duly organized validly existing, and in good stand in^ under the
law of its state of organization and that it has full organizational power to execute and
agree to the Agreement to perform its obligations hereunder; (b) that the Member is
acquiring its interest in the Company for the Member's own account as an investment and
without an intent to distribute the interest; and (c) the Member acknowledges that the
interests have not been registered under the Securities Act of 1933 or any state securities
laws, and may not be resold or transferred by the Member without appropriate registration
or the availability of an exemption from such requirements.

6.6.1. A Member, including a Managing Member, shall be entitled to enter
into transactions that may be considered to be competitive with, or a business opportunity
that may be beneficial to, the Company, it being expressly understood that some of the
Members may enter into transactions that are similar to the transactions into which the
Company may enter. Notwithstanding the foregoing, Members shall account to the
Company and hold as trustee for it any Property, profit, or benefit derived by the Member,
without the consent of the other Members, in the conduct andlor winding up of the
Company business or from a use or appropriation by the Member of Company Property
including information developed exclusively for the Company and opportunities expressly
offered to the Company.
6.6.2. A Member, including a Managing Member, does not violate a duty or
obligation to the Company merely because the Member's conduct furthers the Member's
own interest. A Member may lend money to and transact other business with the
OPERATING AGREEMENT - 8
Harris\brighton\operat.agr [June 1, 19981

Company. T h e rights a n d obligations of a Member w h o lends money to o r transacts
business with t h e C o m p a n y a r e the s a m e as t h o s e of a person who is not a Member,
subject to other applicable law. No transaction with t h e Company shall b e voidable solely
b e c a u s e a Member h a s a direct or indirect interest in t h e transaction if either the
transaction is fair t o t h e Company or the disinterested Managing Members o r disinterested
Members, in either case knowing the material facts of t h e transaction a n d t h e Member's
interest, authorize, approve, o r ratify t h e transaction.
ARTBCLE Vila- MANAGIING MEMBERS

Originail Managing Members - T h e ordinary a n d usual decisions concerning
7.1
t h e business affairs of t h e Company shall b e m a d e by t h e Managing Members. There shall
b e two (2) Managing Members who must b e Members of t h e Company. T h e initial
Managing Members shall b e as described on Exhibit Dl attached hereto a n d m a d e a part
hereof. Each Managing Member that is a n Organization shall, in a writing delivered to the
Company a n d e a c h other Managing Member, designate a n individual(s) as its designated
representative(s) (hereafter, individually o r collectively, "Designated Representative"),
which Designated Representative shall h a v e t h e right a n d authority to c a s t all votes and
grant such c o n s e n t s a n d approvals as shall b e necessary, required o r convenier)t ir, the
management a n d operation of t h e business of t h e Company. T h e o t h e r Managing
Member(s) shall h a v e t h e right to rely upon s u c h designation arid t h e a c t s af the
Designated Representative until the designation of t h e Eesignated Representative Is
changed in a writing by t h e Managing Member delivered t o t h e Company a n d the other
Managing Member(s).

7.2 Term of Office as Managing Member - No Managing Member shall have
a n y contractual right t o s u c h position. Each Managing Member shall serve until t h e earliest
of:
A.
B.

C.

t h e Dissociation of such Managing Member;
removal of t h e klanaging Member; o r
t h e voluntary withdrawal as a Managing Member by a Member.

7.3 Authority of Members to Bind the Company - T h e Members hereby agree
that only t h e Managing Members and persons authorized in writing by a majority of the
Managing Members shall h a v e the authority t o m a k e representations o r warranties, or
e n t e r into contracts o n behalf of the Company (hereafter "Bind t h e Company"). No
Member other than a Managing Member shall t a k e a n y action as a Member t o Bind the
Company, a n d e a c h s u c h Member shall indemnify, defend a n d hold harmless the
Company a n d t h e other Member(s) for a n y c o s t s o r d a m a g e s incurred by t h e Company a s
a result of t h e unauthorized action of s u c h Member. All Managing Members (unless this
requirement is waived in writing in advance by all Managing Members), must unanimously
a g r e e at a meeting with the Administrative Committee (defined below) present, and shall
thereafter cooperate (including the execution of a n y documents required o r reasonably
d e e m e d necessary) t o d o all things necessary o r convenientto carry out t h e business and
affairs of the Company, including, without limitation:
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7.3.1. the institution, prosecution and defense of any Proceeding in the
Company's name;
7.3.2. the purchase, receipt, lease or other acquisition, ownership, holding,
improvement, use and other dealing with, Property, wherever located;
7.3.3. the sale, conveyance, mortgage, pledge, lease, exchange, and other
disposition of Property;
7.3.4. the entering into contracts and guaranties; incurring of liabilities;
borrowing money, issuance of notes, bonds, and other obligations; and the securing of any
of its obligations by mortgage or pledge of any of its Property or income;

7.3.5. the lending of money, investment and reinvestment of the Company's
funds, and receipt and holding of Property as security for repayment, including, without
limitation, the loaning of money to, and otherwise helping Members, officers, employees,
and agents;

"9.3.6. the conduct of the Company's business, the establishment of
~ornpanyoffices, and the exercise of the powers of tha Company within or without the
State:
.

t

7.3.7, the appointment of employees and agents of the Company, the
defining of their duties, and the establishment of their compensation;
7.3.8. the payment of pensions and establishment of pension plans, pension
trusts, profit sharing plans, and benefit and incentive plans for all or any of the current or
former Members, employees, and agents of the Company;
7.3.9. the making of donations to the public welfare or for religious,
charitable, scientific, literary or educational purposes;

7.3.1 8. the payment or donation, or any other act that furthers t h e business
and affairs of the Company;
7.3.11. the payment of compensaiion, or additional compensation to any or
all Members, and employees on account of services previously rendered to the limited
liability company, whether or not an agreement to pay such compensation was made
before such services were rendered;

7.3.92.the purchase of liability and property damage insurance coverage in
connection with Phase A of the Project, and the purchase of insurance on the life of any
of its Members or employees for the benefit of the Company, which insurance shall be
purchased on the life of David W. Turnbull , during the development of Phase A the
Project, in accordance with an insurance schedule and - amounts approved by the
Managing Members;
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7.3.13.t h e participation in partnership agreements, joint ventures, or other
associations of a n y kind with any person o r persons;
7.3.14. t h e indemnification of Members o r a n y other person;

7.3.15. t h e approval of n a m e s identified t o b e u s e d in connection with P h a s e
A, a n d t h e approval of ail design and/or architectural review guidelines a n d design and/or
architectural review procedures.
7.3.16. identification of a n y a n d all payments m a d e and/or t o be made by t h e
Member(s) and/or t h e Company during o r in connection with P h a s e A of t h e Project, which
payments partially o r wholly accrue to t h e benefit of later p h a s e s of t h e Project. T h e
Members shall enter into a separate written agreement providing for reimbursement to the
Member(s) and/or t h e Company, for t h e Member(s) and/or t h e Company's share, if any,
of such payments actually paid by t h e Member(s) and/or t h e Company that have been s o
identified. Any s u c h payments by a n y Member(s) shall not b e regarded as a n increase of
that Member(s) capital in t h e Company a n d shall not modify t h e Sharing Ratios. Such
payments shall be repaid as a priority distribution under Section 14.3.1.
Actions of the Martaging Members - Each Managing Member h a s the
7.4
power to Bind t h e Company only as provided in this Article VII. Any difference srising as
to a n y matter within t h e authority of the Managing Nle~ber-s
shall b e decided by a Majority
of the Members. No a c t of a Member contrary to this article VII shall Bind t h e Company
t o persons having actual o r implied knowledge of this Agreement. Until otherwise
approved in writing by all Managing Members, all c h e c k s issued on t h e Company
account(s) shall require t h e signature of e a c h o f t h e Designated Representatives of the two
(2) Managing Members. Any Managing Member may b e removed by t h e affirmative vote
of a majority of t h e Members.
7.5

Compensation of Managing Member - Each Managing Member may b e

reimbursed for reasonable e x p e n s e s incurred in managing t h e C o m p a n y in a n amount to
b e determined from time to time by t h e affirmative vote of all Managing Members.
7.6

Managing Members' Standard 005 Care - A Managing Member's duty of care

in t h e discharge of t h e Managing Member's duties to t h e Company a n d the other Members
is limited to refraining from engaging in grossly negligent o r reckless conduct, intentional
misconduct, o r a knowing violation of law. In discharging its duties, a Managing Member
shall b e fully protected in relying in good faith upon t h e records required to b e maintained
under Article IV, above, a n d upon such information, opinions, reports o r statements by a n y
of its other Managing Members, Members, o r agents, o r by a n y other person, as to matters
t h e Managing Member reasonably believes a r e within s u c h other person's professional or
expert competence a n d w h o h a s b e e n selected with reasonable c a r e by o r o n behalf of the
Company, including information, opinions, reports o r statements as t o t h e value a n d
amount of the a s s e t s , liabilities, profits or l o s s e s of t h e Company o r a n y other facts
pertinent t o t h e existence a n d amount of a s s e t s from which Distributions to Members might
properly be paid.
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7.7 Wdmiirnistrative Commitfee - In order t o facilitate t h e handling of matters
other than t h e day-to-day operation of the Company, a n administrative committee shall b e
formed with the following initial members: Felicia Harris Burkhalter, Mildred V. Davis, Brian
Randolph Harris, T h o m a s W, Tomlinson a n d David W. Turnbull (the "Administrative
Committee"). A s provided further herein, t h e Administrative Committee shall review a n y
matters o r things in connection with, arising out of, o r relative to P h a s e A of t h e Project in
advance of a n y major policy, procedure and/or financial decision o r action by t h e Managing
Members. Meetings of t h e members of t h e Administrative Committee shall occur o n a
monthly basis with written notice being given of the time a n d place for s u c h meetings.
More or less frequent meetings may b e scheduled by t h e Administrative Committee.
7.8 Special Meetings. Members shall e a c h b e entitled to call special Company
meetings o n reasonable notice as necessary to transact C o m p a n y business. If a Member
requests a meeting, a n d in t h e case of a n emergency o r other circumstance that requires
the immediate decision o r action of t h e Members o r t h e Managing Members, s u c h request
shall b e in person o r via telephone conference call, a n d t h e Members shall work with e a c h
other to schedule t h e time a n d place of the meeting a s s o o n as practicable. In all events,
if the Members a r e not a b l e to a g r e e upon t h e time a n d t h e place of s u c h meeting, the
Member desiring t h e meeting shall b e entitled to s e t t h e time a n d d a t e of t h e meeting
during normal business hours a t a location in Boise, Idaho o n not less ttrzn founeen (14)
days (or s u c h lesser period of time if t h e circumstances require) writtell notice t o the cthor
Merribess. Nrjtwithstanding t h e foregoing, in t h e case of a n enlei-gency o r other
circumstance that requires t h e immediate decision of t h e Members o r t h e Managing
Members, a n d t h e procedure for the calling of a special meeting described above is
impossible o r impractical t o follow in order to obtain a decision within t h e time required,
of t h e Managing Members a n d in making such
such decision m a y be m a d e by o n e (I)
decision, s u c h Managing &!ember shall, in good faith, t a k e into consideration the
consequences of s u c h decision on t h e Company a n d t h e other Managing Member, and
shall u s e s u c h Managing Member's b e s t judgment in making s u c h decision. If such
decision is m a d e by o n e ( I ) of the Managing Members a s aforesaid, s u c h Managing
Member shall, a s s o o n a s reasonably possible, so inform t h e other Managing Member and
obtain the ratification of s u c h other Managing Member of s u c h decision, which ratification
shall not b e unreasonably withheld o r delayed by s u c h other Managing Member. T h e
Memberor Managing Member acting unilaterally underthis Section shall indemnify, defend
and hold harmless t h e Company a n d t h e other Members o r Managing Members for
d a m a g e s resulting from the unilateral decision when ratification is reasonably withheld.
ARTICLE VIll

-- CONTRIBUTIONS AND CAPITAL ACCOUNTS

8.1
initial Capital Contributi~ns- Each Initial Member shall m a k e the Capital
Contribution described for that Member on Exhibit A a t t h e time a n d o n t h e terms specified
on Exhibit A a n d shall perform that Member's Commitment. If n o time for contribution is
specified, t h e Capital Contributions shall b e m a d e upon t h e filing of t h e Articles of
Organization with the Secretary of State. Each Member's initial Capital Account balance
shall b e a s s e t forth on Exhibit A.
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-

8.2
No Additional Capital Contributions or Loans It is the express intent of
the Members that, unless agreed in a subsequent writing signed by all of the Managing
Members, and except as otherwise expressly provided to the contrary in this Agreement,
no Member shall, and no Member shall be obligated to, make any additional contribution
to the capital of the Company or make a loan to the Company. If an additional Capital
Contribution or a loan from a Member(s) is unanimously agreed by the Managing
Members, the written agreement with respect thereto signed by all of the Managing
Members shall set forth all of the terms and conditions relating to t h e additional capital
contribution andlor loan as unanimously agreed by the Managing Members.
8.3

[ilntentionallly Deleted.]

8.4
Maintenance sf Capita8 Accounts - The Company shall establish and
maintain Capital Accounts for each Member and Assignee. Each Member's Capital
Account shall be increased by: (a) the amount of any Money actually contributed by the
Member to the capital of the Company; (b) the fair market value of any Property
contributed, as determined by the Company and the contributing Member at arm's length
at the time of contribution (net of liabilities assumed by the Company or net of liabilities
which the Company takes such Property subject to, within the meaning of Section 752 of
the Code); and (c)the Member's share of Net PrufZs avd of any separately allocated items
of income or gain except adjustments i>f' the Code (including any gain and income from
unrealized income with respect to accstlats recei-mble ailtscated to the Member t~ reflect
the difference between t h e book value and tax basis of assets contributed by the Member).
Each Member's Capital Account shall b e decreased by: (a) the amount of any Money
actually distributed to the Member; (b) the fair market value of any Property distributed to
the Member, a s determined by the Company and the contributing Members at arm's length
v a l ~ at
~ ethe time of Distribution (net of liabilities of the Company assumed by the Member
or net of liabilities which the Member takes such Property subject to within the meaning of
Section 752 of the Code); and (c)the Member's share of Net Losses and of any separately
allocated items of deduction or loss (including any loss or deduction allocated to the
Member to rerleci the difference between the book value and tax basis of assets
contributed by the Member).

8.5 Disfribution of Assets - If the Company at any time distributes any of its
Property in-kind to any Member, the Capital Account of each Member shall be adjusted to
account for that Member's allocable share (as determined under Article 1X below) of the
Net Profits or Net Losses that would have been realized by the Company had it sold the
assets that were distributed at their respective fair market values immediately prior to their
Distribution.
8.6

Sale or Exchange of Interest - In the event of a sale or exchange of some

in the Company, the Capital Account of the transferring
Member shall become the Capital Account of the Assignee, to the extent it relates to the
portion of the interest transferred. Prior to the sale or exchange of an interest, the
Managing Members may consult with tax counsel to determine whether any tax elections
should be made, including elections under Section 754 of the Code.
or all of a Member's interest

OPERATING AGREEMENT - 13
Hanis\brighton\operat.agr IJune 1, 19981

Compliance with Sections 704(b)and 704(c) offhe Code -The provisions
8.7
of this Article VIII as they relate to the maintenance of Capital Accounts are intended, and
shall be construed, and, if necessary, modified to cause the allocations of profits, losses,
income, gain and credit pursuant to Article IX to have substantial economic effect under
the Regulations promulgated under Sections 704(b) and 704(c) of the Code, in light of the
Distributions made pursuant to Articles 1X and XIV and the Capital Contributions made
pursuant to this Article VIII.

-

Lase of Phase A of the Project a s Security Phase A of the Project may be
8.$
pledged as security for Pre-Development andlor Development Loan(s) (the "Development
Loans")in connection with development of Phase A of the Project; provided, however, that
neither Harris Ranch nor Brighton, or any of its partners or shareholders nor any related
entity shall be required to provide any additional security for such Development Loans.

interest on Capital - No interest shall be paid on the capital contributions
or capital accounts of the Members.
8.9

8.90 Withdrawals sf Capital - No Members shall have the right to withdraw any
capital from the Company w~thoutthe consent of all the Members.

$,.fa Loans to the Company - No Members shall have the obligation or r l ~ htct
lend or advance money to the Company without the approval of all Members, except as
specifically provided in this Agreement. If any Member, with the requisite consent, lenas
or advances any money to the Company in addition to such Member's contributions to the
capital of the Company, the loan shall be a debt of the Company to the Member and,
unless otherwise agreed in writing, shall bear interest at an annual rate equal ro the
published reference (prime) rate of First Security Bank of Idaho, Boise, Idaho, as it exists
from time-to-time, plus one percent (I .O%). The liability of the Company for such loan or
advance shall not be regarded as an increase of the lending Member's capital and it shall
not entitle such Member to any increased share of the Company's profits, however, it shall
be repaid as a priority distribution as provided under Section 74.3 below.
- On

or before fifteen (15) days after the legaf
description of Phase A becomes available, Harris Ranch shall transfer and convey to the
Company, and the Company shall acquire, fee title to Phase A of the Project, together with
all appurtenances but specifically excluding water and water rights, ditch and ditch rights,
storage and storage rights, pumps, irrigation equipment, buildings, source(s) of supply, or
other improvements in connection therewith (individually or collectively referred to herein
as the "water facilities"). Provided, however, the Members acknowledge that Phase A of
the Project will require adequate water rights for domestic use and for pressurized
irrigation. In connection with the final plat of Phase A, Harris Ranch shall provide to the
Company, as and if necessary, at no cost to the Company sufficient water rights to
accommodate such domestic use and pressurized irrigation. Harris Ranch shall
reasonably cooperate in connection with any such acquisition of water facilities. Ir! the
event that the Company has acquired such water rights and Phase A does not proceed as
8.12

Acquisition of Property
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provided herein, such water rights shall be transferred, as soon as practicable, to Harris
Ranch or as directed by Harris Ranch.
Phase A of the Project shall be transferred and conveyed by Harris Ranch to the
Company by grant deed. Harris Ranch shall deliver, or cause to be delivered, to Brighton,
in connection with such transfer and conveyance, a commitment for an ALTA owners title
insurance policy, issued to the Company as the proposed insured by Alliance Title &
Escrow Corp. in the amount of the acquisition price (the "Title Commitment"),together with
copies of all recorded documents referenced therein, which Title Commitment shall provide
standard form coverage over all standard and general exceptions showing title to Phase
A to be in Harris Ranch. If Brighton disapproves of any exceptions to title set forth in the
Title Commitment, Brighton shall give Notice to Harris Ranch within five (5)business days
after delivery of t h e Title Commitment to Brighton. As provided further below, the
Company shall b e dissolved if Harris Ranch does not obtain or agree to the removal of the
disapproved exceptions within five (5)business days after receipt of Brighton's Notice of
such disapproval. The cost of title insurance shall be paid by the Company.
The Company shall pay to Harris Ranch an acquisition price of Twenty-Seven
Thousand Five Hundred and no/100 Dollars ($27,500.00) per acre, pro-rated for any
portion less than one (1) full acre, of land within Phase A conveyed to the Con~pany,such
acreage to be subject to survey verification. Said at:quisrtrcn price shall be paid by the
Company to Harris Ranch with an initial down payment ( t k ~'tniti31 E:r3~vr7Payment") of
Seven Hundred Thousand and Nofl OOths Dollars ($700,000.00) payable sin-kultaneoilsly
with the conveyance by Harris Ranch of fee title to the Company of Phase A. The
remainder of the down payment (the "Balance of the Down Payment"), which shall be
equal to forty percent (40.0%)of the acquisition price
the lnitial Down Payment, shall
be paid to Harris Ranch within three (3) business days after the date 'he preliminary plat
for Phase A of the Project is approved by all governmental entities whose approval of the
final plat is required by applicable statute or ordinance, provided, that such preliminary plat
approval(s) is not subject to any conditions or requirements that t h e Members reasonably
agree would make development of Phase A financially or otherwise infeasible; and
provided further that Area K or such other substitute single-family residential land, as
further described in Section 1.34 above, has been transferred to the Company by grant
deed. The lnitial Down Payment and the Balance of the Down Payment shall be loaned
to the Company by Brighton. The loans for the lnitial Down Payment and the Balance of
the Down Payment shall each be evidenced by an unsecured promissory note from the
Company in favor of Brighton (the "Brighton Notes") in the amount of the lnitial Down
Payment or the Balance of the Down Payment, a s the case may be, with interest thereon
at a rate of interest equal to that adjusted federal short-term rate for the month of such
transfer and conveyance of Phase A to the Company as published by the Internal Revenue
Service (the "Service").
The remainder of the acquisition price after payment of the lnitial Down Payment
and the Balance of the Down Payment shall be evidenced by an unsecured promissory
note from the Company in favor of Harris Ranch in the amount of sixty percent (60%)of
"re acquisition price with interest thereon at the rate of interest equal to that adjusted
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federal short-term rate for the month of such transfer and conveyance of Phase A to the
Company as published by the Service, and other mutually acceptable terms (the "Harris
Ranch Note").
The Harris Ranch Note and the Brighton Notes shall be of equal priority. The
Managing Members may agree, and if so must unanimously agree, that a portion of the
proceeds from the sales price of some or all of the lots developed in Phase A of the Project
shall be used to pay down any or all of the Development Loans, as defined below, as
required to obtain a release of the sold lots from the encumbrance of the Development
Loans. The proceeds remaining from each lot sale after paying the release payment
required by the Development Loans, and after deducting normal costs of sale, shall be paid
fifty percent (50%) to Harris Ranch to be applied on the Harris Ranch Note, and fifty
percent (50%) to Brighton to be applied on the Brighton Notes and the Development Fee
payable to Brighton under Section 8.14, below.
Notwithstanding any provision of this Agreement to the contrary, if the final plat for
Phase A of the Project is not approved by all governmental entities whose approval of the
final plat is required by applicable statute or ordinance within two (2) years from the
Effective Date, the Harris Ranch Note and the Rrighton Notes shall be due and payable
in full by the Company.
On, before or attcr the date herec-i, darris Ranch shall have the right ta remove all
existing pumps, irrigation equipment, buildings and other improvements in connection with
Phase A of the Project within a time frame and in a manner consistent with the
development plans for Phase A of the Project. Ad valorem taxes and assessments for
Phase A of the Project shall be prorated between the Company and Harris Ranch as of the
transfer date of Phase A of the Project to the Company.
The Members acknowledge that certain portions of Phase A of the Project may be
dedicated to and/or transferred to andlor encumbered by agreement(s) with local, state or
federal government entities or to non-profit entities as defined by Section 501(c)(3) of the
Code. Such dedication(s), transfer(s) and or agreement(s) shall be structured in a way that
is most advantageous from a tax perspective for Harris Ranch, and which minimizes any
adverse consequences to Brighton, the Company, or Phase A of the Project.
8.1 3 Development Sewices - Brighton's development services in connection with
Phase A of the Project shall be performed in the name and on behalf of the Company,
following approval by the Managing Members , and shall consist of the services set forth
in this Agreement and all related services; provided, however, that if the performance of
any service of Brighton is beyond the reasonable control of Brighton, shall nonetheless be
obligated to: (i) use its best efforts to perform such service, and (ii) promptly notify the
Managing Members that the performance of such service is beyond its reasonable control.
Brighton's services, without limitation, include:
d

Establish and implement appropriate administrative and financial controls for
'the design and development of Phase A of the Project.
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Assemble and retain during the development of Phase A of the Project all
contracts, agreements and other records and data as may be necessary to
carry out the Company's functions hereunder.
Render advice and recommendations as to the selection procedures for and
selection of contractors and suppliers.
Negotiate agreements for architectural, engineering, testing andlor
consulting services, andlor any agreements for the construction of any
improvements to be constructed or installed orthe furnishing of any supplies,
materials, machinery or equipment therefor, or any amendments thereof,
provided that no agreement shall be executed nor binding commitment made
until the terms and conditions thereof and the party with whom the
agreement is to be made have been approved by the Managing Members.
Coordinate land planner(s), architectts), engineerts), general contractor(s),
and other contractors, professionals and consultants employed in connection
with the design andlor development of Phase A of the Project.
G ~ v eor make the Company's instructions, requirements, approvals and
payments from funds provided by the Company as provided for in the
agreemerits with Phase A of the Project land planner(s) architect(s),
engineer(s), general contractor(s), and other contractors, professionals and
consultations retained for Phase A of the Project.
Inspect the progress of the development of Phase A of the Project, including
verification of the materials, labor and services being furnished, and
verification that such is, or is in the process of being completed in a good and
workmanlike manner, free and clear of all mechanic's, materialmen's or
similar liens, so as to be fully competent to approve or disapprove requests
for payment made by Phase A of the Project architectts), engineer(s), and
general contracior(s) or by any other parties with respect to the design and
construction of Phase A of the Project.
ReGiew and submit to the Managing Members for approval all requests for
payments under any land planner(s) agreements, architectural agreement($),
engineering agreements, general contractor's agreementts), and other
contractors, professionals and consultants employed in connection with the
design andlor development of Phase A of the Project, or any lending
proposals for funds in connection the design or development of any
improvements for Phase A of the Project. Notwithstanding anything to the
contrary herein, any and all invoices for payment received by the Company
shall be reviewed by all Managing Members and all payments made by the
Company shall be countersigned by all Managing Members.
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Identify sources of pre-development and development financing and
negotiate terms of such financing with lenders.
O

Obtain commercially reasonable Development Loans to allow the Company
to proceed with development of Phase A of the Project.

4

Perform on behalf of the Company all obligations of the Company with
respect to the design and development of Phase A of the Project contained
in any loan agreement or security agreement entered into in connection with
any financing for Phase A of the Project, or in any agreement entered into
with any governmental body or agency relating to the terms and conditions
of such development.

pS

Apply for and maintain in full force and effect any and all governmental
permits and approvals required for the lawful development of Phase A of the
Project.

+

9

Comply with all terms and conditions applicable to the Company or Phase
A of the Project contained in any governmental permit or approval required
or obtained for the lawful development of Phase A of the Project, or in any
insurance policy affecting or covering Phase A of the Project, or in at%\
financing obtained in connection with Phase A of the Project.
Deal with neighborhood groups, local organizations, abutters, elected and
appointed officials, and other parties interested in the development of Phase
A of the Project.
Submit any suggestions or recommendations on changes which could in any
reasonable manner improve the design, efficiency, quality and/or cost of
Phase A of the Project.

+

Keep the Managing Members fully informed on a regular basis of the
progress of the design and development of Phase A of the Project, including
the preparation of such reports as are provided for herein or as may
reasonably be requested by the Managing Members.

+

Prepare for Managing Members review and approve, on a quarterly basis,
a "Project Plan and Budget", which shall include: (i) a critical path schedule,
and provide updates thereto as necessary to reflect any material changes,
but in any event not less frequently than quarterly, (ii) other design or
development costs estimates, (iii) financial accounting reports, including
monthly progress reports on the quality, progress and cost of development,
(iv) recommendations as to the drawing.of funds from any loans arranged by
the Company to cover the cost of design and development of Phase A of the
Project, (v) a budget for both Phase A of the Projed and the Company,
including all anticipated expenses and revenues for the immediately
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foreseeable future, (vi) a status report of all governmental approvals and
other licenses, permits and approvals and the general plan for obtaining the
same, and (vii) such other information as a Managing Member deems
necessary or appropriate.

+

Use reasonable efforts to accomplish the timely completion of the
development of Phase A of the Project in accordance with, without limitation,
approved plans, specifications, contracts, cost estimates, and time schedules
for such completion approved by the Managing Members.
Perform and administer any and all other services and responsibilities of
Brighton which are set forth in any other provisions of this Agreement, or
which are requested to be performed by the Managing Members.

8.14 Development Fee. As additional payment for its services in connection with
the development of Phase A of the Project, Brighton shall be paid a development fee of
five and one-half percent (5%%) of gross revenues from the sale of each lot initially sold
in Phase A by the Company of the Project (the "Development Fee"), which Development
Fee, as earned, shall be paid as provided in Section 8.12, above. Notwithstandinganything
to the contrary herein, no portion of the Development Fee shall be earned and/or paid to
Mghton in connection with any initial lot sale that lzccurs sn Phase A of the Project after
a Disscllution Event, defined in Section 14.1 below, provided, ho.~,ls%/er,
suclr restrictions
shall not be applicable if Harris Ranch is the dissociating Managing Member under Section
14.1.3.

AWBilCLE iX

-- ALkeBCATBONS AND DliSTRlBUTBONS

Aiilocaiiows of Net Profits and Net Losses from Operations - Except as
9.3
may be required by § 704(c) of the Code, Net Profits, Net Losses, and other items of
income, gain, loss, deduction and credit shall be apportioned among the Members and
Assignees in proportion to their Sharing Ratios.

Intent of Ailocations - In conjunction with Section 8.7 of this Agreement, it
"9.2
is the intent of the Members and of the Company that the allocations and Distributions
have substantial economic effect under the Regulations promulgated under 5 704(b) of the
Code. Should adjustments be necessary to Capital Accounts or allocations to effect to the
provisions of this OperationAgreement, then the Managing Members shall consult with the
tax counsel prior to making any adjustments or allocations in addition to or otherthan those
set forth herein. Specifically, without limitation, should any Member's Capital Account
become negative, the Managing Member shall consult with the Company's tax counsel to
determine whether allocations should be made to restore such Capital Account deficit.
9.3 Distributions - From time to time, the Managing Members shall determine
in their reasonable judgment to what extent, if any, the Company's cash on hand exceeds
the current and anticipated needs, including, without limitation, needs for operating
expenses, debt service, acquisitions, reserves, and mandatory Distributions, if any. To the
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extent such excess exists, the Managing Members may make Distributionsto the Members
in accordance with their Sharing Ratios. Such Distributions shall be in cash or Property
(which need not be distributed proportionately) or partly in both, as determined by the
Managing Members.

ARTICLE X

-- TAXIES

10.1 EBections - The Managing Members may make any tax elections for the
Company allowed under the Code or the tax laws of any state or other Taxing Jurisdiction
having jurisdiction over the Company.

10.2 Taxes of Tawing Jurisdictions - Each non-resident Member of ldaho
acknowledges that ldaho claims taxing jurisdiction over such Members through such
Member's Membership lnterest in the Company. Such non-residentMembers shall submit
to an agreement indicating that the Memberwill make timely income tax paymentsto ldaho
for incometaxes attributableto the Member's income, and interest, and penalties assessed
by Idaho on such income. If the Member fails to provide such an agreement or fails to
perform under such agreement, or if the Member so elects, the Company shall withhold
and pay over to ldaho the amount of tax, penalty and interest determined under the laws
of ldaho with respect to such income. Any such payments made to ldaho with respect to
the income of a Member shall be treated as a Distribution fcr purposes of Article IX. In
addition, the Managing klembers may, where permitted by the rliles of any Taxing
Jurisdiction, file a composite, combined or aggregate tax return reflecting the income of the
Company and pay the tax, interest and penalties of some or all of the Members on such
income to the Taxing Jurisdiction, in which case the Company shall inform the Members
of the amount of such tax interest and penalties so paid.
10.3 Tax Matters Partner - The Managing Members shall designate one of their
number or, if there are no Managing Members eligible to act as fax matters parfner any
other Member, as the tax matters partner of the Company pursuant to § 6231(a)(7) of the
Code. Any Member designated as tax matters partner shall take such action as may be
necessary to cause each other Member to become a notice panlnerwithin the meaning of
$j6223 of the Code. Any Member who is designated tax matter partner may not take any
action contemplated by §§ 6222 through 6232 of the Code without the consent of the
Managing Members.

ARTICLE XI

-- D!SPBdSBTI10N OF MEMBERSHIP INTERESTS

1 . 1 Disposition-Any Member or Assignee may Dispose of all or a portion of the
Member's or Assignee's Membership lnterest upon compliance with this Article XI. No
embers ship lnterest shall be Disposed of:
11.I
-1. if such Disposition, alone or when combined with other transactions,
would result in a termination of the Company within the meaning of 5 708 of the Code;
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41.1.2. if the Managing Members request an opinion of counsel, such
opinion of counsel must be satisfactory to the Managing Members and opine that such
assignment is subject to an effective registration under the applicable state and federal
securities laws; or exempt from such registration requirements;
11.1.3. unless and until the Company receives from the Assignee the
information and agreements that the Managing Members may reasonably require,
including but not limited to any taxpayer identification number and any agreement that may
be required by any Taxing Jurisdiction.

1"11.4 if the remaining Managing Member does not agree in writing in its
sole discretion.

11.2 Dispositions not in Complliance with this Article Void - Any attempted
Disposition of a Membership Interest, or any part thereof, not in compliance with this Article
is null and void.
111.3 Effect of Disposition - The Disposition of a Membership lnterest does not
cause a Member to terminate such Member's status as a Member unless and until the
Member has disscciated under Article XII. The recipient of a Membership Interest is an
Assignee until adrnttted as a Substitute Member under Article XI 11.

ARTICLE XIil

-- DISSOCIATION OF A MEMBER

12.1 Dissociation - A person shall cease to be a Member upon the happening of
any of the following events:
42.1.1. the voluntary withdrawal of a Member act with the consent of a
Majority of the remaining Members by giving thirty (30) days Notice to the Managing
Members;

12.1.2. the Member ceases to be a Member of the Company due to the
assignment of all of such Member's Membership Interest in the Company and the Assignee
has become a Substitute Member;
12.1.3. the Member is removed as a Member by an affirmative vote of a
Majority of the Members;

12.1 '4. the Member: (a) makes an assignment for the benefit of creditors;
(b) files a voluntary petition in bankruptcy; (c) is adjudicated a bankrupt or insolvent; (d)
files a petition or answer seeking for the Member any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any statute, law
or regulation; (e) files an answer or other pleading admitting or failing to contest the
material allegations of a petition filed against the Member in any Proceeding of this nature;
or (f) seeks, consents to, or acquiesces to the appointment of a trustee, receiver or
liquidator of the Member or of ali or any substantial part of the Member's properties;
OPERATING AGREEMENT - 21
Harris\brighton\operat.agr [June I , 19981

42.3.5. if within one hundred twenty (120) days after the commencement of
any proceeding against the Member seeking reorganization, arrangement, composition,
readjustment, liquidation, dissolution or similar relief under any statute, law or regulation,
the Proceeding has not been dismissed, or if within one hundred twenty (120) days after
the appointment without such Member's consent or acquiescence of a trustee, receiver or
liquidator of the Member or of all or any substantial part of such Member's properties, the
appointment is not vacated or stayed or if within one hundred twenty (120) days after the
expiration of any stay, the appointment is not vacated;
12.1.6. in the case of a Member who is an individual:
A.
B.

the Member's death; or
the entry of an order by a court of competent jurisdiction adjudicating
the Member incompetentto manage such Member's person orestate;

12.1-7. in the case of a Member who is a trust or is acting as a Member by
virtue of being a trustee of a tnrst, the termination of the trust, but not merely the
substitution of a new trustee;
12.1.8. in the case cf a Member that is a separate limited liability company,
the dissoluti~nand commencer~en
of winding up of the separate limited liability company:

d2.1.9. in the case of a Member that is a corporation, the filing of articles of
dissoiution or forfeiture of its corporate powers or right to do business or, in the case of
Brighton, the death of Turnbull or the cessation of Turnbull's right to act on behalf of
Brighton, unless Harris Ranch, in its sole discretion, agrees to a replacement for Turnbulf
selected by Brighton.
%2.1.%0.in the case of an estate, the distribution by the fiduciary of the
estate's entire interest in the Company;
12.1.44. in the case of a professional sewices limited liability company,
restrictions or limitations are placed upon a Member's ability to continue to render
professional services as described in section 53-614(5), Idaho Code.
q2.2 Rights of Dissociating Member- In the event any Member dissociates prior
to the expiration of the Term:
12.2.11. if the Dissociation causes a dissolution and winding up of the
Company under Article XIV, the Member shall be entitled to participate in the winding up
ofthe Company to the same extent as any other Member except that any Distributions to
which the Member would have been entitled shall be reduced by the damages sustained
by the Company as a result of the Dissolution caused by the Dissociation and winding up;

q2.2.2. if the Dissociation does not cause a dissolution and winding up of the
Company under Article XIV and the event of Dissociation is under Section 12.1.3 or
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Section 12.1.6, the Member or the estate of a Member shall be entitled to an amount equal
to the value of the Member's Membership lnterest in the Company, to be paid within six
months of the date of Dissociation. As to all other events of dissolution defined in Article
XI1 that do not cause a dissolution of the Company, the dissociated Member shall be
entitled to receive an amount equal to the Member's Membership lnterest in the Company,
to be paid when the Company is dissolved and wound up in accordance with Article XIV.
The value of the Member's Membership lnterest shall include the amount of any
Distributions to which the Member is entitled under the Agreement and the fair value of the
Member's Membership lnterest as of the date of Dissociation based upon the Member's
right to share in Distributionsfrom the Company reduced by any damages sustained by the
Company as a result of the Member's Dissociation.
112.3 Termination. Except as otherwise provided, the Company shall dissolve and
be terminated only upon disposition by the Company of substantially all of its non-cash
assets or upon the desire of the Members holding a majority of the Percentage Interests
to dissolve the Company; provided, however, the termination under this section or any
other provision hereof shall occur at the end of the fiscal year in which the terminating
event occurs. The stability and continuity of the Company are of prime importance to the
Members and to the success of the Project. In furtherance thereofthe Members agree thht
irreparabis damage woold be done to the good will and reputation of the Company and the
other Members if any Member or assig:iea of any Member should bring an action in court
to dissolve this Campany p r i x to the sxpiraiion of the term. Accordingly, each of the
Members accepts the provision under this Operating Agreement as such Membefs sole
entitlement to cause or obtain a dissolution of the Company prior to the expiration of the
term or as provided herein. Each Menlber hereby waives and renounces such Member's
right to cause a dissolution or seek a court decree of dissolution orto seek the appointment
by a court of a liquidator for the Company. In the event that a Member may not waive or
relinquish such MembePs right to dissolve or obtain a dissolution under Idaho law, as it
now exists or as the same may be amended from time to time, each Member hereby
waives such Member's right to have a termination ofthe Company, even in the event of
dissolution, except upon the condiiions provided hereunder.
d2.4 Events Not Causing Termination. In particular, the Company shall not
dissolve or be terminated, nor shall the Company be wound-up in the event of: (a) the
admission of a new Member; (b) the assignment or conveyance of a Member's interest; (c)
the death or legal dissolution of a Member; (d) the bankruptcy of a Member, except as
otherwise provided; or (e) the voluntary withdrawal of a Member.

ARTICLE Xlii

-- ADMIISSION OF ASSIGNEES AND BaDDlTlONAL MEMBERS

13.1 Rights sf Assignees - The Assignee of a Membership Interest has no right
t o vote the Membership lnterest assigned, to participate in the management of the
business and affairs of the Company, or to become a Member. The Assignee is entitled
only to receive the Distributions and return of capital; and to be allocated the Net Profits
and Met Losses attributable to the Membership interest.
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13.2 Admission sf Substitute Members -An Assignee of a Membership Interest
shall be admitted as a Substitute Member and admitted to all the rights of the Member who
initially assigned the Membership lnterest only upon the unanimous vote of all the
Members. If so admitted, the Substitute Member has all the rights and powers and is
subject to all the restrictions and liabilities of the Member originally assigning the
Membership Interest. The admission of a Substitute Member, shall not release the
Member assigning the Membership Interest from any liability to the Company that may
have existed prior to the approval date of admission of the Assignee as a Substitute
Member.
13.3 Admission of Additional Members - The Managing Members may permit
the admission of Additional Members and determine the Capital Contributions of such
Members only upon the unanimous vote of the Members.

ARTICLE XIV

- DISSOLUTION AND WlNDlNG UP

-

14.1 Dissolution The Company shall be dissolved and its affairs wound up,
upon the first to occur of the following events (which, unless the Members agree to
continue the business, shali constitute Disssluticn Events):
14.1.3. ;he sxpiraticrr of the Term, unless the business of the Company is
continued with the conseni of all of the Msrnbws;
14.1.2, the unanimous written consent of all of the Members;
14.1.3. the Dissociation of any Managing Member, unless the business of
the Company is continued with the consent of all of the remaining Members within 90 days
after such Dissociation;
14.4 -4. the entry of a decree of judicial dissolution;
'l4.1.5. the inability of Brighton to obtain commercially reasonable
Development Loans which are consistent with this Agreement to allow the Company to
proceed with development of Phase A of the Project;
14.1.6. the inability or unwillingness of Harris Ranch to obtain or agree to the
removal of exception(s) to title set forth in the Title Commitment if requested by Brighton:

14.1.7. failure of Brighton to make the loans to the Company required to
permit the Company to pay the Initial Down Payment and/or the Balance of the Down
Payment
as more fully described in Section 8.12, above;
-14.1.8. inability of the Company, within two (2)years from the Effective Date,
to obtain final plat approval of Phase A from all applicable governmental entities, including
all signatures required prior to recordation of such final plat;
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14.2 Effect QC Dissolution - Upon dissolution, the Company shall cease carrying
on as distinguished from the winding up of the Company business. However, the
Company shall continue until the winding up of the affairs of the Company is completed
and the Certificate of Dissolution has been issued by the Secretary of State.

-

"1.3 Distribution of Assets on Dissolution Upon the winding up of the
Company, the Property of the Company shall be distributed:
14.3.1. to creditors, including Members who are creditors, to the extent
permitted by law, in satisfaction of Company liabilities;

14.3.2. to Members in accordance with positive Capital Account balances
taking into account all Capital Account adjustments for the Company's Taxable Year in
which the liquidation occurs.
Liquidation proceeds shall be paid within sixty (60) days of the end of the
Company's Taxable Year or, if later, within ninety (90) days after the date of liquidation.
Such distributions shall be in cash or property (which need not be distributed
proportionately) or partly in both, as determined by ths Managing Members.

14.3.3. notvlfithstandincjangrthirtg i o the contrary herein, all real property held
by the Company after the payment of Company liabilities shall be deeded by grant deed
to Harris Ranch, subject to any liens or encumbrances existing at the date of Dissolution,
and which liens or encumbrances were previously approved by the Managing Members.
The Company shall take all reasonable efforts to remove liens or encumbrances that reiate
to a Company liabilities that have been paid by the Company.
44.4 Winding Up and Certificate of Dissollutiorr - The winding up of the
Company shall be completed when all debts, liabilities, and obligations of the Company
have been paid and discharged or reasonably adequate provision therefor has been made,
and all of the remaining Property and assets of the Company have been distributed to the
Members. Upon the completion of winding up of the Company, a certificate of dissolution
shall be delivered to the Secretary of State for filing. The certificate of dissolution shall set
forth the information required by the Act.

ARTICLE XV

- MlSCELEPaNEOUS PROVISIONS

5 . Erratire Agreement; Integration. - This Agreement embodies the entire
understanding among the Members relating to the subject matter hereof and supersedes
all prior agreements and understandings relating to the subject matter. No alteration,
modification, or interpretation hereof shall be binding unless in writing and signed by all
Members.
15.2 No Pa~nershipintended for Nontax Purposes - The Members have
formed the Company under the Act, and expressly do not intend hereby to form a
partnership under either the Idaho Uniform Partnership Act nor the idaho Uniform Limited
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Partnership Act. The Members do not intend to be partners one to another, or partners as
to any third party. To the extent any Member, by word or action, represents to another
person that any other Member is a partner or that the Company is a partnership, the
Member making such wrongful representation shall be liable to any other Member who
incurs personal liability by reason of such wrongful representation.
15.3 Rights of Creditors and Third Parties under Agreement -The Agreement
is entered into among the Company and the Members for the exclusive benefit of the
Company, its Members, and their successors and assigns. The Agreement is expressly
not intended for the benefit of any creditor of the Company or any other person. Except
and only to the extent provided by applicable statute, no such creditor or third party shall
have any rights under the Agreement or any agreement between the Company and any
Member with respect to any Capital Contribution or otherwise.

15.4 Applicable Law. This Agreement, the relations, rights, and duties of the
Members among themselves, and all matters pertainingto the Company shall be governed
by, interpreted, and construed in accordance with the laws of Idaho applicable to limited
liability companies, anything herein to the contrary notwithstanding. In the event any
portion or portions hereof may be adjudicated invalid andlor in violation of the laws of the
State of Idaho, the remaining portions of this Agreement not so adjudicated shall
nevertheless, remain in full force and effect and interpreted as if the portion adjudicated
as invalid was never contained in the Agreement,

15.5 Notices. All notices, demands, requests, and other communications under
this Agreement shall be in writing and shall be deemed properly sewed or delivered, if
delivered by hand to the party to whose attention it is directed, or when sent, three (3) days
after deposit in the U.S. mail, postage prepaid, by registered or certified mail, return receipt
requested, or one (I
) day after deposit with a nationally recognized air carrier providing
next day delivery, or if sent by facsimile to the party to whose attention it is directed,
addressed as follows:
Company:

3051 Wise Way
Boise, ID 83712
2081344-2573
2081342-4212 (fax)

Harris Ranch:

Harris Family Ranch, LLP
c/o Producer's Lumber Company
3051 Wise Way
Boise, ID 83712
2081344-2573
2081342-4212 (fax)
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with copies to:

JoAnn C. Butler
Spink 8 Butler
P.O.Box 639
Boise, ldaho 83701
2081388-1000
2081388-1001 (fax)

Brighton:

Brighton Corporation
12426 W. Explorer Dr., Suite 220
Boise, ldaho 83713
2081378-4000
2081377-8962 (fax)

with copies to:

Thomas W. Tomlinson
3652 Monte Real
Escondido, California 92029-7911
7601746-3534
7601489-5845 (fax)
Robert Er;nis
4477 En~erald,Suits. (2-250
P.Q. Box 9442
Boise, ID 83707
2081343-9966
2081336-9222 (fax)

or at such other address or to such other party which any party entitled to receive notice
hereunder designates to the other in writing as provided above.
15.6

Bndemmificatiion and Liability.

15.6.l By Company. The Company shall indemnify each Member against
any claim or liability incurred by each Member in connection with the ordinary course of
business and the Company. Neither the Company nor a Member shall have any claim
against a Member by reason of any act or omission of such Member, provided that such
act or omission was performed in a good-faith belief that said Member was acting within
the scope of such Member's authority under this Agreement and that such Member was
not grossly negligent of guilty of misconduct with respect thereto. The right of
indemnification provided in this Section 15.6 shall not apply to any Member hereof acting
under a contract or agreement with the Company separate from this Agreement.

15.6.2 Member Wesponsibilit3(. Each Member shall be jointly responsible
(in accordance with their Sharing Ratios)for the obligations of the Company and shall have
the right of contribution from the other Members for any amounts in excess of such
Member's pro rata share together with interest on money advanced at the rates provided
hereunder.
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15.7 Counterparts. This Agreement may be executed in several counterpartsand
all as so executed shall constitute one ( I ) agreement binding on all the parties hereto.
This Agreement shall be binding upon, and inure to the benefit of, the Members and their
respective heirs, executors, administrators, successors, personal representatives and any
permitted assigns.
15.8 Binding Effect. Except as otherwise provided herein to the contrary, this
Agreement shall be binding upon, and inure to the benefit of, the Members and their
respective heirs, executors, administrators, successors and permitted assigns.
15.9 Cons'tructican of Language. Words of any gender used in this Agreement
shall be held and ons st rued to include any other gender, and words in the singular number
shall be held to include the plural, unless the context otherwise requires the words herein
and hereunder and words of similar comport shall refer to all the provisions of this
Agreement.
15.10 Attorneys' Fees. In any action arising between the Members seeking
enforcement of any of the terms or provisions of this Agreement, the prevailing party in any
such action shall be awarded, in addition ta any damages, injunctive or other relief, its
reasonable costs and expenses including reasonable attorneys' fees.

15.1 1 Waives. No consent ~r waiver, express or implied, by any Member to or of
any breach or default by any other Member in the performance of obligations hereurider
shall be deemed or construed to be a consent to or of any other breach or default in the
performance by such Member hereunder. Failure on the part of any Member to complain
or any act or failure to act of any other Member or to declare another Member in default,
irrespective of how long such failure continues, shall not constitute a waiver by any
Member of such Member's rights hereunder.
45-42 Headings. The headings of the articles and sections of this Agreement are
inserted solely for convenience of reference and are not a part of and are not intended to
govern, limit or aid in the construction of any term or provision hereof.
15.13 Further Assurances. Each Member hereto agrees to execute and deliver
all such other and additional instruments and documents and do all such other acts and
things as may be necessary to more fully effectuate this Agreement and carry on the
business contemplated herein.

15.14 Mediation in the Event of Failure to Agree. In the event a disagreement
arises between Brighton and Harris Ranch, either Brighton or Harris Ranch may demand
mediation and shall give written notice to that effect to the other party. Harris Ranch and
Bilghton shall have thirty (30) days from the date of such notice to agree to a mediator.
If the parties cannot agree to a mediator within such thirty (30) days, the parties hereby
agree to apply to the District Court of the Fourth ~udicialDistrict of Idaho, Ada Count, for
an order appointing a court-approved mediator. If either party makes such application to
the District Court, neither party may avail itself of any other legal or equitable remedy
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avaiiable to it under ldaho law until such mediation has been concluded. If the result of
such mediation is unsatisfactory to one or both parties, then any party may avail itself of
any legal or equitable remedy available to it under ldaho law.

'i5.1 5 interests. The interests of the Members in this Agreement shall be personal
property for all purposes.
45.16 Pronouns. All pronouns and any variations thereof shall be deemed to refer
to the masculine, feminine or neuter, singular or plural, as the identity of the person,
persons, entity or entities may require.
15.?? Time is of the Essence. Time is of the essence with respect to the
obligations of the Members hereunder, including without limitation, the obligation to make
capital contributions.
15.d8 Brokerage Q=ornrnissions.The Members warrant and represent each to the
other that no brokerage or finders commissions or fees are due or payable as a result of
the forming of this Company or carrying out any purpose hereunder including, without
limitation the transfer of Phase A of the Project as contemplated herein. Each MerruDer
covenants and agrees to indemnify, defend and hold the cllhsr Member harmless fron: arry
other cla~msfor brokerage or finders commissirrins or fees by any persorr or enri j
employed or allegedly employed by such Member.
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IN WITNESS WHEREOF, we have hereunto set our hands on the date set
forth beside our names.
Harris Family Ranch, LLP, an Idaho
limited liability partnership

By:
Date
Managing Partner

By:

&2-&
Date
Managing Partner

By:
Mildred V. Davis,
Managing Partner

--- h;---3- %q
[late

Brighton Corporation, an idaho corporation

By:
David W. Turnbull, President
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6.9*f8
Date

--- ----

EXHIBIT A
Members
Initial Contribution
Harris Family Ranch, LLP
clo Producers Lumber
3051 Wise Way
Boise, Idaho 83712

$1,000.00

Brighton Corporation
12426 W. Explorer Dr., Suite 220
Boise, Idaho 83713

$1,000.00

E);I-IIBIT A - Page 1 of 1

Sharinq Ratio

EXHIBIT B
Legal Description of Phase A of the Project

EXBIBIT B - Page I of 1

Spousal Consent to Operating Agreement of HARRISIBWBGHTON, LLC

T h e undersigned represent a n d a g r e e that: (i) e a c h of t h e undersigned is a s p o u s e
of o n e of t h e Members; (ii) the s p o u s e is bound by t h e t e r m s a n d provisions of this
Agreement; (iii) t h e spouse's community o r other interest in a n y interest in t h e Company
is bound by this Agreement; (iv) the s p o u s e shall execute a n y a n d all documents
necessary o r desirable to permit the Member t o transfer t h e interest of t h e s p o u s e a n d the
respective Member in the Company S h a r e s in accordance with this Agreement; (v) this
Agreement shall not b e affected by t h e s u b s e q u e n t divorce of a s p o u s e a n d a Member or
a n y property settlement o r d e c r e e affecting t h e s p o u s e , the Member, o r a n interest in the
Company; and (vi) UNLESS THE SPOUSE IS EXPRESSLY NAMED AS A MEMBER IN
THIS AGREEMENT, THE SPOUSE IS NOT49 MEMBER AND DOES NOT HAVE ANY OF
THE RIGHTS OF A MEMBER BY REASON OF THE SPOUSE'S COMMUNITY OR
OTHER INTEREST.

EXHTBIT C - Page 1 of 1

EXHIBIT D
Managing Member
Name

Address

Harris Family Ranch;LLP

C/OProducers Lumber
3051 Wise Way
Boise, ldaho 83712

Brighton Corporation

12426 LV. Explorer Dr., Suite 220
Boise, ldaho 83713
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David R. Lombardi, ISB 1965
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388- 1200
Facsimile: 208-388- 1300
S \CLIENTS\7972\8\Order Denying Third Pany Platntiffs Mottons for Raconjderaaon doc

Attorneys for Brighton Investments LLC

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
I
I

;

INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

I
I
I

;

Case No.: CV OC 0709072

I

I

j

Plaintiff,

:
:

VS.

j
HARRIS FAMILY LIMITED PARTNERSllIP,
an Idaho limited partnership,

ORDER DENYING THIRD PARTY
PLAINTIFF H A W S FAMILY
LIMITED PARTNERSHIP
MOTIONSFOR
RECONSIDERATION

I
I

I

Defendant.

I
I
I
I

I
t

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

:
t
t
I

I

Third Party Plaintiff,

I
I
I

I
I

vs.

I
I

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
:
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY, ;
I

I

I

I

t
t

t

Third Party Defendants.

j
I
I

ORDER DENYING THIRD PARTY PLAINTIFF HARRIS FAMILY LIMITED
PARTNERSHIP MOTIONS FOR RECONSIDERATION - I

r\

\

-

- .-

- -

This matter came on before the Court pursuant to the Third Party Plaintiff Harris Family
Limited Partnership's Motion for Reconsideration dated December 7,2007 and the Supplemental
Motion for Reconsideration dated December 10,2007.
Having read the memoranda and authorities submitted by the parties, heard the arguments
of counsel, and being fully advised in the premises;
IT IS HEREBY ORDERED AND THIS DOES ORDER that the Harris Family Limited
Partnership's Motion for Reconsideration dated December 7,2007 and the Supplemental Motion
for Reconsideration dated December 10,2007 are denied.
4

DATED this 3

(A

day of

~h

,2008.

ORDER DENYING THIRD PARTY PLAINTIFF HARRIS FAMILY LIMITED
PARTNERSHIP MOTIONS FOR RECONSIDERATION 2

-

CLERK'S CERTIFICATE OF SERVICE

9

!bu'flh,

I hereby certify that on this
day of
,2008, I caused to be
served a true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
David R. Lombardi
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1 300

f

1

Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
GREENER BURKE SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702

U.S. Mail
Overnight Mail
Hand Delivery
Fax (3 19-260 1)

\

John King
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701-0359
Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, ID 83725-1000

U.S. Mail
Overnight Mail
Hand Delivery
Fax (3 19-260 1)

!j

U.S. Mail
Overnight Mail
Hand Delivery
Fax (345-72 12)
U.S. Mail

-t- Overnight Mail
Hand Delivery
Fax (426-598 1)

J. DAVID NAVARRO,
CLERK OF THE COJRT

i'

ORDER DENYING THIRD PARTY PLAlNTIFF HARRIS FAMILY LIMITED
PARTNERSHIP MOTIONS FOR RECONSIDEKATION - 3

David R. Lombardi, ISB 1965
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 8370 1-2720
Telephone: 208-388- 1200
Facsimile: 208-388-1 300
S \CLIENTS\7972\8Wotion for SJ doc

Attorneys for Brighton Investments LLC

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

II
I

I

:

Case No.: CV OC 0709072

I

Plaintiff/Counterdefendant. ;

:

VS.

j

HARRIS FAMILY LIMITEO PARTNERSHIP,
an Idaho limited partnership,

Ia

:

BRIGHTON INVESTMENTS LLC'S
MOTION FOR SUMMARY
JUDGMENT

I

HARRIS FAMILY LIMITED PARTNERSHIP, ;
an Idaho limited partnership,

I
I
I
I

Third Party Plaintiff,

II
I
I

VS.

1
I
I

I

BRIGHTON INVESTMENTS LLC. an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,

j
:

aI

II

I
I

Third Party Defendants.
BRIGHTON INVESTMENTS LLC'S MOTION FOR SUMMARY JUDGMENT - 1

003293

Third Party Defendant Brighton Investments, LLC ("Brighton"), moves this Court for
summary judgment dismissing the remaining Count Five (Breach of Fiduciary Duty) and Count

10 (Unjust Enrichment) of the Amended Third Party Complaint of Third Party Plaintiff Harris
Family Limited Partnership, LLC ("Harris").
This Motion is made and based on the Court's record in this case and the Affidavits of
David W. Turnbull and David R. Lombardi filed contemporaneously herewith.
DATED this

@7
+'i
12

day of June, 2008.

By:
DAVID R. LOMBARD1
Attorneys for Brighton Investments LLC

BRIGHTON INVESTMENTS LLC'S MOTION FOR SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE
-7YZ
I hereby certify that on this 1.5
day of June, 2008,I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Richard H. Greener
Frederic V. Shoemaker
Jon T. Simmons
GREENER BURKE SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
John King
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701-0359
Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, ID 83725-1000

-U.S. Mail

-Overnight Mail
JHand Delivery
-

-Fax (3 19-2601)
4 s . Mail
-Overnight Mail
Hand Delivery
-Fax
(345-72 12)
%

4 . s . Mail

-Hand
Overnight Mail
Delivery
Fax (426-598 1)
n

BRIGHTON INVESTMENTS LLC'S MOTION FOR SUMMARY JUDGMENT - 3

ORIGINAL

NO.
A.M

JUL 2 4 2008
J. DAVID NAVARRQ, C!e&
By A. GARDEN
DEPUTY

Richard H. Greener, ISB No. 1191
Fredric V. Shoemaker, ISB No. 1687
Jon T. Simmons, ISB No. 5006
Yvonne A. Vaughan, ISB No. 7200
GREENER BURKE SHOEMAKER P.A.
Counselors and Attomeys at Law
950 West Bannock Street, Suite 900
Boise, ID 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 3 19-2601
Email: rgreener@greenerlaw.com
fshoemaker@greenerlaw.corn
j sirnmons@greenerlaw.corn
yvaughan@greenerlaw.corn
Attomeys for Defendant and Third Party Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

N AND FOR THE COUNTY OF ADA
OF THE STATE OF IDAHO, I
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Case No. CV OC 0709072
PlaintifUCounterdefendant,

v.
MOTION FOR LEAVE TO FILE
SECOND AMENDED AND RESTATED
THIRD PARTY COMPLAINT AND
DEMAND FOR JURY TRIAL

HARRIS FAMILY LLMITED PARTNERSHIP,
an Idaho limited partnership,
DefendantiCounterclaimant.

HARRIS FAMILY LLMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,

I

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.

I
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MOTION FOR LEAVE TO FILE SECOND AMENDED AND RESTATED THIRD PARTY
COMPLATNT AND DEMAND FOR JURY TRIAL - 1

COMES NOW the Defendant/Third Party Plaintiff, Harris Family Limited Partnership, by
and through its counsel of record, Greener Burke Shoemaker P.A., and pursuant to Rule 15(a), Idaho
Rules of Civil Procedure, hereby moves to amend its Amended and Restated Third Party Complaint
and Demand for Jury Trial to include allegations of the existence of a joint venture relationship
among and between the parties. A true and correct copy of Harris Ranch's proposed Second
Amended and Restated Third Party Complaint and Demand for Jury Trial is attached hereto as
Exhibit A.
This motion is based upon and supported by the Memorandum in Support filed concurrently
herewith, and the fact that justice requires that leave to amend be granted.
Oral argument is requested.
DATED THIS 24th day of July, 2008.
GREENER BURKE SHOEMAKER P.A.

V. Shoemaker
Jon T. Simmons
Yvonne A. Vaughan
Attorneys for Defendant and Third Party Plaintiff
&
e
m
)
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MOTION FOR LEAVE TO FILE SECOND AMENDED AND RESTATED THIRD PARTY
COMPLAINT AND DEMAND FOR JURY TRIAL - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of July, 2008, a true and correct copy of the
within and foregoing instrument was served upon:
John L. King
Cantrill, Skinner, Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701

[3 U.S. Mail
[3 Facsimile

David R. Lombardi
Robert B. White
Givens Pursley LLP
60 1 W. Bannock Street
P.O. Box 2720
Boise, ID 83701-2720

[3 U.S. Mail

Hand Delivery

[3 Overnight Delivery
[51 Email (cssklaw@cssklaw.com)
Facsimile
Hand Delivery
Overnight Delivery
C] Email (drl@givenspursley.com)

fZ1

Kevin Satterlee
Boise State University
1910 University Drive, MS 1000
Boise, ID 83725-1000

U.S. Mail

[3 Facsimile
Hand Delivery
Overnight Delivery
Email (ksatterl@boisestate.edu)

E$

c V. Shoemaker
Simmons
Yvonne A. Vaughan
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MOTION FOR LEAVE TO FILE SECOND AMENDED AND RESTATED THIRD PARTY
CQMPIAINT AND DEMAND FOR JURY TRIAL - 3

Richard H. Greener, ISB No. 1191
Fredric V. Shoemaker, ISB No. 1687
Jon T. Simmons, ISB No. 5006
Yvonne A. Vaughan, ISB No. 7200
GREENER BURKE SHOEMAKER P.A.
Counselors and Attomeys at Law
950 West Bannock Street, Suite 900
Boise, ID 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 3 19-2601
Email: rgreener@greenerlaw .com
fshoemaker@greenerlaw.com
jsimmons@greenerlaw.com
yvaughan@greenerlaw.com
Attomeys for Defendant and Third Party Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Plaintifflcounterdefendant,

1

Case No. CV OC 0709072

v.

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

SECOND AMENDED AND
RESTATED THIRD PARTY
COMPLAINT AND DEMAND FOR

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership, and HARRIS
RANCH LIMITED PARTNERSHIP, an Idaho
limited partnership,
Third Party Plaintiff,
v.

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.

SECOND AMENDED AND RESTATED THIRD PARTY COMPLAINT
AND DEMAND FOR JURY TRIAL - 1

COMES NOW the Third Party Plaintiffs, Harris Family Limited Partnership, an Idaho
limited partnership ("HFLP"), and Harris Ranch Limited Partnership ("HRLP") (hereinafter
sometimes refened to as "Third Party Plaintiffs"), and as and for a cause of action against the Third
Party Defendant, Brighton Investments LLC, an Idaho limited liability company (hereinafter
sometimes referred to as "Third Party Defendant"), states and alleges as follows:

PARTIES
1.

HFLP is an Idaho limited partnership with its principal place of business located in

Ada County, Idaho.
2.

HRLP is an Idaho limited Partnership with its principal place of business in Ada

County, Idaho

3.

Brighton Investments LLC ("Brighton") is an Idaho limited liability company with its

principal place of business located in Ada County, Idaho.
4.

The State Board of Education is a governmental agency of the state of Idaho created

pursuant to Idaho Code $ 33-101 and authorized thereunder to act for the general supervision,
governance and control of all state educational institutions, including Boise State University.

JURISDICTION AND VENUE
5.

This Court has personal jurisdiction over Third Party Defendants pursuant to Idaho

Code $5-514 because they committed tortious acts and transacted business within the state of Idaho.

6.

Jurisdiction is established under Idaho Code 5 1-705. This case is properly before

this Court because the amount in controversy, exclusive of costs and attorney fees, exceeds this
Court's minimum jurisdictional requirements.
7.

Venue is proper in Ada County pursuant to Idaho Code $ 5-404.
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GENERAL
8.

Unless stated otherwise below, Counts 1-7, 11 are brought only against Third Party

Defendant Brighton and Counts 8- 10 are brought only against Third Party Defendant BSU.
9.

Harris Family Limited Partnershp is the owner of undeveloped and partially

developed lands located in Ada County, Idaho in what is commonly known as the 'Barber Valley,"
which property is now and has at all times relevant to this lawsuit, been undergoing development and
construction as a mixed-use and residential development. As of the date of this Complaint, HFLP
owns approximately 1,100 acres of partially developed and undeveloped land slated for development
in the Barber Valley.
10.

HRLP is an entity related to HFLP also involved in the development of land in the

Barber Valley.

I I.

The Third Party Plaintiffs' development and the area being developed in the Barber

Valley are located within the municipal boundaries of the City of Boise, and the project is now, and
has for sometime been, commonly referred to as the "Harris Ranch."
12.

Development of Harris Ranch has been a complex and lengthy process involving an

effort by the Third Party Plaintiffs over the last 20 years to add value to the Third Party Plaintiffs'
undeveloped property by creating a premier residential multi-use development. Over the course of
those 20 years, HFLP has employed engineers, planners, architects, lawyers, biologists, and other
professionals to create a development that is integrated and planned, and meets with the approval of
the relevant governmental agencies and entities, including the Ada County Highway District and the
City of Boise.
13.

The approvals and entitlements obtained by the City of Boise (hereinafter

"Governmental Approvals") impose certain conditions in the development and build-out of Hanis
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Ranch which, like the design standards and planning initiated by the Third Party Plaintiffs, add value
and integrity to the development by requiring adherence to particular land-use designations, design,
street layout, the location of public and private amenities, and the inter-relationship of the general
land-use types and public and semi-public amenities and infrastructure of Harris Ranch to the other
with a result that Harris Ranch is generally regarded as a premier planned community and among the
best, if not the best, planned community in Ada County.
14.

The creation of a successful planned community, and one that is regarded by existing

owners and prospective purchasers of lands and improvement within Harris Ranch adds value to the
Third Party Plaintiffs remaining holdings and incentivizes fbture owners and buyers of lands within
Harris Ranch to purchase lands within Harris Ranch, as opposed to other opportunities for habitation
and development in Ada County, and to pay a premium for lands developed and being developed in
Harris Ranch by the T h r d Party Plaintiffs.
15.

On December 3 1,2005, HFLP owned an unimproved parcel located in Harris Ranch

commonly known as the "Harris Ranch East Parcel" consisting of approximately 44 acres of land.
The Harris Ranch East Parcel was planned for single family residential development under
Governmental Approvals previously obtained, and as part of the overall Harris Ranch Master Plan.
The siting of and limitation to single family residential development for the Harris Ranch East Parcel
was integral to and an essential part of the sale and development of other lands owned by the HFLP
in the Barber Valley.
16.

On December 3 1,2005, HFLP as Seller and Third Party Defendant Brighton as Buyer

(sometimes referred to as "Third Party Defendant/BuyerW)entered into a Purchase and Sale
Agreement. A true and correct copy of the Purchase and Sale Agreement is attached hereto and
incorporated by this reference as Exhibit A.
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17.

The Purchase and Sale Agreement also provided and obligated the parties to enter

into a Memorandum of Agreement, which they did on or about January 17,2006. A true and correct
copy of the executed Memorandum of Agreement, which has been recorded as Instrument No.
106012944, records of Ada County, Idaho, on January 26,2006, is attached hereto and incorporated
by this reference as Exhibit B.
18.

The Purchase and Sale Agreement also obligated the HFLP to execute as Grantor a

Warranty Deed for the Harris Ranch East Parcel, which it did on January 17,2006, a true and correct
copy of which is attached hereto and incorporated by this reference as Exhibit C. The Warranty
Deed was recorded as Instrument No. 106012945, records of Ada County, Idaho, on January 26,
2006.

GENERAL ALLEGATIONS
19.

The Purchase and Sale Agreement imposed upon Third Party Defendant Brighton

certain "post-closing obligations" which Section 7.4 thereof expressly provided shall survive closing.
Those post-closing obligations included the obligation of the Buyer to develop the property in
accordance with the "Existing Governmental Approvals" pursuant to Section 7.1 thereof, which, in
pertinent part, limited and restricted the development of the Harris Ranch East Parcel to single
family residences. In addition, Sections 7.2 and 7.3 of the Purchase and Sale Agreement obligated
Third Party Defendant Brighton as Buyer to submit to HFLP as Seller for approval Third Party
Defendant Brighton's "initial plans" as defined therein, and limited the development of the Harris
Ranch East Parcel in a manner consistent with the Spring Creek or Mill District developments, being
two preexisting developments located in Harris Ranch, and the existing Governmental Approvals.
20.

Additionally, Section 7.3 of the Purchase and Sale Agreement stipulates that prior to

development of the property, Third Party Defendant Brighton shall submit to HFLP the final
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landscape plan, unrecorded restrictive covenants and architectural guidelines which "'final plans"
shall provide for landscaping, architectural guidelines and restrictive covenants consistent with the
quality and common theme of the Spring Creek or Mill District developments, and the existing
Governmental Approvals. The "post-closing" obligations and requirements of Section 7.2,7.3, and
7.4 are hereafter referred to as "Restrictive Covenants."
2 1.

Beginning in August 2006, and without notice to Third Party Plaintiffs or request for

consent or release from the Restrictive Covenants, Third Party Defendant Brighton entered into
secret negotiations with representatives of Third Party Defendant Boise State University (hereinafter
sometimes referred to as "BSU" and/or "Third Party Defendant BSU"), the State of Idaho, and the
State Board of Education acting as the Board of Trustees of Boise State University, and the Boise
Independent School District (hereinafter sometimes referred to as "School District") under which a
three-party sequenced transaction called for Third Party Defendant BSU to purchase a portion of the
Harris Ranch East Parcel from Third Party Defendant Brighton, exchange it with the School District
for the pre-existing East Junior High School facility and grounds owned by the School District and
then finally use a portion of the Hanis Ranch East Parcel for the construction of a new East Junior
High School facility.
22.

HFLP, through its agents and attorneys, upon being apprised of this three-party

arrangement and prospective agreement notified Third Party Defendant BSU, Third Party Defendant
Brighton and the School District of HFLP's objection to the exchange plans and the School
District's stated intentions to develop any portion of the Harris Ranch East Parcel as a junior high
school site or violation of the Restrictive Covenants.

23.

BSU and the School District had actual notice and constructive notice of these

Restrictive Covenants and requirements by reason of the Memorandum of Agreement having been
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recorded with the Ada County Recorder's Office, and having contained in Sections, 1, 1.1, and 1.2
the identical stipulations and requirements concerning the Governmental Approvals or Restrictive
Covenants as set forth in Sections 7.1, 7.2, and 7.3 of the Purchase and Sale Agreement.
24.

Notwithstanding such actual and constructive notice, Third Party Defendant BSU and

the School District proceeded with the exchange and notwithstanding HFLP's notification to Third
Party Defendant Brighton of its objections to the exchange transaction and its notification to Third
Party Defendant Brighton that the same would constitute a default under the Purchase and Sale
Agreement, Third Party Defendant Brighton, Third Party Defendant BSU and the School District
proceeded with the three-party transaction.
25.

Specifically on or about May 2, 2007, Third Party Defendant BSU as Buyer and

Third Party Defendant Brighton as Seller entered into a Purchase and Sale Agreement and Real
Estate Non-Cash Charitable Contribution Agreement for a 2 1.54 acre parcel comprising a portion of
the Harris Ranch East Parcel, which closed on or about May 7,2007 under which BSU paid to Third
Party Defendant Brighton herein the agreed-upon purchase price of $3,500,000, plus provided to
Third Party Defendant Brighton as Seller a charitable deduction for the amount of the difference
between the appraised value of the 21.54 acre portion of the Harris Ranch East Parcel and the
purchase price, or $2,600,000. Thereafter, and despite continuing written and verbal protests and
objection by HFLP, Third Party Defendant BSU, and the School District sought the approval of the
State of Idaho Board of Education acting as the Board of Trustees on behalf of Third Party
Defendant BSU, and approved a Land Exchange and Facility Use Agreement under which Third
Party Defendant BSU exchanged the subject 21.54 acre parcel, being a portion of the Harris Ranch
East Parcel with the School District, thereby providing Third Party Defendant BSU with ownership
of the existing East Junior High School facility and lands together with certain rights of occupancy
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and use by the School District of the existing East Junior High School facility and the completion of
the proposed new East Junior High School facility on the subject 21.54 acre parcel.
26.

On or about May 21, 2007, the School District filed a suit against HFLP in the

District Court of the Fourth Judicial District of the State of Idaho, in and for the County of Ada as
Case No. CV OC 070972 (the "Condemnation Lawsuit"), seeking to condemn, and thereby avoid,
the Restrictive Covenants set forth in the recorded Memorandum of Agreement and the Purchase and
Sale Agreement.

COUNT ONE
Breach of Contract
(Termination of Agreement)
27.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
28.

Third Party Defendant Brighton's sale of the 21.54 acre parcel with the prior

knowledge and intent that the three-party agreement would result in Third Party Defendant BSU's
purchase and exchange with the School District, and the School District's ultimate plans to utilize
the 21.54 acre parcel that constitutes a portion of the Harris Ranch East Parcel as a junior high
school site, as opposed to a single family residential development, constitute an intentional breach
and a default under the Purchase and Sale Agreement. HFLP has provided notice of such breach to
the Third Party Defendant/Buyer, as required by the Purchase and Sale Agreement.
29.

Section 9.1 of the Purchase and Sale agreement provides for certain remedies to

HFLP, to include; without lin~itation,the right to "seek termination of the agreement," which remedy
is available to HFLP and HFLP intends to pursue this remedy to recover the real property.
30.

HFLP has been required to employ counsel to represent it in this matter, as well as

represented in the pending condemnation lawsuit filed by the School District, and is entitled to
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recover its attomey's fees herein and in said condemnation proceedings pursuant to Section 9.4 of
the Purchase and Sale Agreement.

COUNT TWO
Breach of Contract
(Specific Performance)
3 1.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
32.

Third Party Defendant Brighton's sale of the 21.54 acre parcel with the prior

knowledge and intent that the three-party agreement would result in Third Party Defendant BSU's
purchase and exchange with the School District, and the School District's ultimate plans to utilize
the 21.54 acre parcel that constitutes a portion of the Harris Ranch East Parcel as a junior high
school site, as opposed to a single family residential development, constitute an intentional breach
and a default under the Purchase and Sale Agreement. HFLP has provided notice of such breach to
the Third Party Defendant/Buyer, as required by the Purchase and Sale Agreement.
33.

Section 9.1 of the Purchase and Sale agreement provides for certain remedies to Third

Party Plaintiffiseller, to include, without limitation, the right to "seek specific performance of the
terms of this agreement," which remedy is available to HFLP, and HFLP intends to pursue this
remedy through opposing the School District's intent to develop the parcel as other than single
family residences.
34.

HFLP has been required to employ counsel to represent it in this matter, as well as

represented in the pending condemnation lawsuit filed by the School District, and is entitled to
recover its attorney's fees herein and in said condemnation proceedings pursuant to Section 9.4 of
the Purchase and Sale Agreement.
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COUNT THREE
Breach of Contract
(Disgorgement of Profits Resulting From Breach)
35.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
36.

The acts and conduct of Third Party Defendant/Buyer, including, without limitation,

the undisclosed and secret negotiations with Third Party Defendant BSU and the School District
resulting in Third Party DefendantIBuyer's intent, Third Party Defendant BSU's intent, and the
School District's intent, to render a nullity, through condemnation or otherwise, constituted
intentional breach and a default of the Purchase and Sale Agreement and HFLP's rights thereunder.
Should the School District succeed in the condemnation lawsuit, thereby rendering the Restrictive
Covenants a nullity and HFLP's rights to enforce its rights thereunder, a nullity, HFLP is entitled, at
a minimum, to have the inequitable benefit bestowed upon the Third Party DefendantIBuyer in the
three-party transaction, in the form of Third Party DefendadBuyer's profit or other benefit
transferred, released, and disgorged to HFLP insofar as HFLP would be otherwise without any
effective remedy under the Purchase and Sale Agreement.

COUNT FOUR
Breach of Contract
(Implied Covenant of Good Faith and Fair Dealing)
37.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.

38.

Pursuant to the Purchase and Sale Agreement, Idaho law is to be applied to issue

surrounding the interpretation and construction of said agreement, and by force of law, contained
within the Purchase and Sale Agreement, are implied covenants of good faith and fair dealing
requiring Third Party Defendantmuyer to refrain from committing any act that would have the effect
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of nullifying, destroying or injuring the right of W L P to receive the h i t s and benefits of said
Purchase and Sale Agreement.
39.

Third Party Defendant/Buyer's conduct, as described above, had the reasonably

foreseeable and intentional effect of destroying or injuring HFLP's rights to receive specific
performance of the Restrictive Covenants and the benefits of those Restrictive Covenants, and has
had, or may have, through the Condemnation Lawsuit, the effect of nullifying HFLP's contractual
rights and benefits thereby breaching the implied covenant of good faith and fair dealing.
40.

As a consequent, approximate and foreseeable result of Third Party

Defendant/BuyerYsbreach of the implied covenants of good faith and fair dealing contained in the
Purchase and Sale Agreement, HFLP has been damaged and in view of the failure of the remedy of
specific performance to be available, equity and justice demand that HFLP, at a minimum, be
afforded the benefit and profit Third Party Defendant/Buyer has achieved and obtained by
precipitating and encouraging and, ultimately, participating in and consummating the three-party
exchange agreement with Third Party Defendant BSU and the School District.
COUNT FIVE
Breach of Fiduciary Duty
41.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
42.

HFLP and Third Party DefendantBuyer are Members of HarrisBrighton, LLC,

formed to develop lands in Harris Ranch. Section 6.6.1 obligates both members to account to each
other and HanislBrighton, LLC and hold as trustee for it any property, profit or benefit derived by
the Member without the consent of the other. Third Party DefendantBuyer has breached this
provision by using or appropriating information and opportunities expressly offered to
HanisiBrighton LLC resulting in damage to HanisBrighton LLC and the HFLP and its Members
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and owners who are also substantially the same persons who are members of the Harris family and
owners of HFLP, and should disgorge to the HFLP the value of the profit or benefit.
43.

Coincident with the Purchase and Sale of the Harris Ranch East Parcel from HFLP to

Third Party Defendant Brighton, three other transactions occurred simultaneously and each of these
four transactions were interdependent and mutually agreed upon for the benefit of each party to those
respective transactions, HFLP, its respective members and owners, and Third Party Defendant
Brighton and its respective members and owners, as well as the members and owners of
HarrisBrighton LLC. Those transactions were: (1) the sale by Harris/Brighton LLC of the
Darkwood and Lower Grant parcels to Hams Family Ranch LLP, which, in turn, sold the Darkwood
and Lower Grant parcels to Third Party Defendant Brighton Investments, LLC; (2) the transaction
whereby HarrislBrighton LLC transferred to Third Party Defendant Brighton Investments, LLC two
multi-family parcels in the Mill District; and (3) the transfer whereby Harris/Brighton LLC
transferred certain commercial buildings and building pads to Harris Family Ranch LLP.
44.

HFLP, HRLP, and Brighton combined their property, money, efforts, skills, and/or

knowledge in a common undertaking with respect to the development of the Harris Ranch Project,
such that they had an implied-in-fact joint venture agreement.
45.

The parties had a common purpose in said joint venture, a joint property interest in

the subject matter of the venture, and a right of mutual control or management of the enterprise.
46.

The parties also had an expectation of profit from the enterprise, and a right to

participate in the profits of the enterprise.

47.

The foregoing enterprise engaged in by the parties was limited to the development of

the Harris Ranch Project and had, as its goal, a business or pecuniary purpose.
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48.

As a result of the foregoing interaction among and between the parties, a joint venture

arrangement arose. As a co-joint venture, Brighton, therefore, owed Third Party Plaintiffs fiduciary
obligations.
49.

Brighton's wrongful conduct as described above, was in breach of its fiduciary

obligations arising out of the existence of said implied-in-fact joint venture arrangement.
50.

As a direct and foreseeable result of Brighton's breach of its fiduciary obligations to

Third Party Plaintiffs, Third Party Plaintiffs have been damaged in an amount to be proven at the
time of trial.
COUNT SIX
Intentional Interference With Prospective Economic Gain
5 1.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.

52.

HFLP has a viable economic expectancy in the form of enhancement to the value of

the remaining 1,100 acres it owns through adherence to the Restrictive Covenants and an approved
Master Plan which has planned for and contemplated the location of a junior high school on other
lands owned by HFLP in the Barber Valley. The location and siting of the junior high school on
those other lands, namely a parcel adjoining Eckert Road, would have provided substantial economic
advantage to HFLP and enhancement of lands in the Barber Valley including, without limitation, the
immediately surrounding and adjoining lands to the Eckert Road Parcel, and would have promoted
the adherence to the Restrictive Covenants, the Master Plan and Governmental Approvals thereby
maintaining and enhancing the value and developability of all other lands owned by HFLP in the
Barber Valley.

53.

Third Party Defendant Brighton was specifically aware of Third Party Plaintiffs

intentions to develop a portion of its property and sell it to the School District for a junior high

SECOND AMENDED AND RESTATED THIRD PARTY COMPLAINT
AND DEMAND FOR JURY TRIAL - 13

000346

school site, and was specifically aware of the valuable economic expectancies described above
associated with that sale and the adherence to the Governmental Approvals and the Harris Ranch
Master Plan, but intentionally interfered with the same.
54.

Third Party Defendant Brighton's intentional and wrongful interference with Third

Party Plaintiffs valuable economic expectancies was wrongful in that Third Party Defendant
Brighton had an improper purpose or objective to harm HFLP and utilized secret and other improper
means to cause harm to Third Party Plaintiffs prospective economic expectancies.
55.

As a direct consequence and foreseeable result of Third Party Defendant Brighton's

wrongful interference with Third Party Plaintiffs prospective economic expectancies and gain,
HFLP has suffered damages in amount to be proven at the time of trial.

COUNT SEVEN
Fraud
56.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
57.

Third Party Defendant Brighton ("Brighton"), in fact, initiated negotiations and

conversations with Third Party Defendant BSU ("BSU") and the School District resulting the threeparty agreement, and the School District's ultimate acquisition of the 2 1.54 acre portion of the Hanis
Ranch East Parcel with the express intent of depriving HFLP of the benefit of the Restrictive
Covenants and the Governmental Approvals, and further at a point in time after Brighton had
secured the intent and obtained the understanding and agreement of BSU and the School District,
nevertheless mislead, defrauded and misrepresented to Third Party Plaintiff, and encouraged the
School District and BSU to continue to negotiate with the HFLP for the salelexchange of its Eckert
Road Parcel to BSU and in exchanging that parcel with the School District for the existing East
Junior High School facility.
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58.

HFLP was negotiating with BSU and the School District at least since January 1,

2006, and continued to negotiate with the School District and BSU for the sale/exchange of its
Eckert Road property to BSU and the School District through May 2007. Buyer was aware of these
negotiations by HFLP and its desire and intent to sell/exchange the Eckert Road property to BSU
and the School District. Brighton, coincident with and notwithstanding those efforts, did participate
with and encourage BSU and the School District to acquire a portion of the Harris Ranch East Parcel
from Brighton for the School Site. Brighton was aware of BSU's and the School District's
coincident and parallel negotiations with Harris to purchase Harris' property for the School Site, had
actual or implied knowledge of Harris' ignorance of the true and actual intentions of the School
District and BSU to not acquire Harris' property, and, in fact, to acquire a portion of the Harris
Ranch East Parcel from Brighton; intended Harris to rely upon the parallel and on-going negotiations
with the School District and BSU to selVexchange I-Iarris' property with them, and intended Harris
to act and rely in pursing those negotiations when, in truth and in fact, Brighton knew and intended
to selllexchange its property to the School District. These misrepresentations continued until the
School DistrictiBSU made the decision to abandon their efforts to purchase Harris' property for the
School Site, but Brighton never told Harris of those parallel negotiations. Brighton had an
affirmative duty, including that arising by reason of its fiduciary and fiduciary-like responsibilities
emanating from the Harris/Brighton LLC Operating Agreement, to communicate the existence of
those parallel negotiations, but failed to do so. As a consequence of Brighton's misrepresentation,
deception and omission of important facts during the critical time period when these parallel
negotiations were ongoing, Harris was damaged by Brighton's misrepresentation and silence to BSU
and the School District with regard to the existence of the Restrictive Covenants, prohibited from
apprising BSU and the School District of those Restrictive Covenants, with a result that Harris was
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damaged. Such damage consisted of it losing its opportunity to sell/exchange its property to BSU
and the School District, and apprising BSU and the School District ofthe existence of the Restrictive
Covenants until after BSU and the School District had been irretrievably committed to purchasing a
portion of the Harris Ranch East Parcel from Brighton.
59.

At all times material hereto, Third Party DefendantlBuyer owed HFLP fiduciary or

fiduciary-like obligations, and dealt with HFLP from a position of superior knowledge concerning
Third Party Defendant/BuyerYsnegotiations with the School District and Third Party Defendant
BSU, and its intent concerning the ultimate disposition of the subject real property. As such, Third
Party Defendant/Buyer owed HFLP a duty to disclose all material information to Third Party
Plaintiff/Seller.

60.

Information concerning Third Party DefendantlBuyer's negotiating with the School

District and Third Party Defendant BSU, and its intent concerning the subject real property was
material to Third Party PlaintiffiSeller, in that HFLP would not have continued to deal with Third
Party Defendantmuyer regarding the subject real property had it known the true state of facts.
61.

HFLP justifiably relied upon Third Party DefendantlBuyer to provide it with all

material information with respect to the transaction and did not know of Third Party
Defendant/BuyerYsintent to have the subject property ultimately transferred to Third Party
Defendant BSU for development in violation of the Parties' agreement.

62.

The deceptive, misleading, and fraudulent conduct of Third Party DefendantlBuyer

deprived HFLP of the actual information and state of affairs regarding the negotiations between the
School District, Third Party Defendant BSU and Third Party Defendant and disabled HFLP from
avoiding the ultimate consequence and damage to HFLP that resulted fiom the consunlmation of that
three-party transaction and the sale of the 21.54 acre parcel to the School District.
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63.

HFLP has been damaged by an amount that is undetermined at this time, but will be

proven at trial.
64.

HFLP has been required to employ counsel, and pursuant to Idaho Code Section 12-

121 and Rule 54, the conduct of the Third Party Defendant was frivolous, unreasonable, and without
foundation such that HFLP is entitled to recover its reasonable costs and attorney fees incurred in the
prosecution of this matter and defending the Condemnation Lawsuit referenced above.
COUNT EIGHT
Rescission (Against Third Party Defendant BSU)
65.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
66.

Third Party Defendant BSU, and subsequently the School District, acquired the real

property sought to be condemned with full knowledge of the restrictive covenants provided for in
paragraphs 7.1 and 7.2 of the Purchase and Sale Agreement between HFLP and Third Party
Defendant Brighton.
67.

Third Party Defendant BSU acquired an interest in said real property from Third

Party Defendant Brighton. Therefore, Third Party Defendant BSU is bound by the tenns and
conditions of the Purchase and Sale Agreement dated December 3 1,2005, between HFLP and Third
Party Defendant Brighton.
68.

Third Party Defendant BSU, having taken its interest in said real property with actual

knowledge andlor notice of the requirements of said Purchase and Sale Agreement, and being bound
by the tenns and conditions of the Purchase and Sale Agreement, HFLP is entitled to termination and
rescission of the sale of the subject real property to Third Party Defendant Brighton as against Third
Party Defendant BSU pursuant to Section 9.1 of the December 31, 2005 Purchase and Sale
Agreement and to a return of the property.
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COUNT NINE
Specific Performance
(Against Third Party Defendant BSU)
69.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.

70.

In the alternative, HFLP is entitled to specific performance of the December 3 1,2005

Purchase and Sale Agreement pursuant to Section 9.1 of the Agreement.

COUNT TEN
Unjust Enrichment
71.

Third Party Plaintiffs restate the allegations contained in the preceding paragraphs,

and incorporate them herein by reference as though set forth in full herein.
72.

Third Party Defendant Brighton obtained the benefit of purchasing the subject real

property from HFLP at a discount because of the existence of restrictive covenants which
encumbered the subject real property. Third Party Defendant then sold the subject real property to
Third Party Defendant BSU at a significantly higher price which did not incorporate the restrictive
covenants as both Third Party Defendants anticipated the condemnation of such covenants.
73.

The substantial difference between the Third Party Defendant Brighton's purchase

and sale price of the subject real property was the result of the benefit Third Party Defendant
Brighton received from Third Party Plaintiff, was at the expense of Third Party Plaintiff, and resulted
in a substantial windfall to Third Party Defendant Brighton.
74.

As a result, Third Party Defendant Brighton has been unjustly enriched.

75.

Under the circumstances, it would be unjust for the defendant to retain the benefit

without compensating the HFLP for its value.
76.

Therefore, Defendant should be required to disgorge the benefits or profits it has

unjustly obtained, and pay Plaintiffs the reasonable value of such benefits or profits.
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PUNITIVE DAMAGES
77.

Third Party Defendant Brighton has engaged in oppressive, fraudulent, wanton,

malicious and outrageous conduct, and has engaged in conduct that constitutes an extreme deviation
from reasonable standards of practice and conduct in the relevant industry. HFLP reserves the right
to seek leave to amend this Complaint to assert a claim for punitive damages, in accordance with the
requirements of Section 6-1604, Idaho Code.

DEMAND FOR JURY TRIAL
The Third Party Plaintiffs hereby demand a jury trial by 12 persons on all issues pursuant to
Idaho Rule of Civil Procedure 38(b).
PRAYER FOR RELlEF
WHEREFORE, Third Party Plaintiffs pray as follows:
1.

For an order of the Court specifically enforcing the Purchase and Sale Agreement or,

in the alternative, should that remedy be unavailing, the equally efficient, appropriate, just and
equitable remedy in the form of requiring Third Party Defendant Brighton to disgorge to Third Party
Plaintiffs all gains and profits obtained by reason ofbreaching the Purchase and Sale Agreement and
ordering restitution by Third Party Defendant Brighton to Third Party Plaintiffs and requiring third
Party Defendant BSU to deliver and take any and all actions appropriate and necessary to restore the
Third Party Plaintiffs the unjust benefits Third Party Defendant Brighton has received or would
otherwise received from third Party Defendant BSU;
2.

That the Court enter an order rescinding the sale of the subject real property to

Brighton as against BSU and returning the property to Third Party Plaintiffs or, in the alternative,
that the Court enter an order of specific performance of the December 3 1,2005 Purchase and Sale
Agreement between Third Party Plaintiffs and Brighton as to BSU;
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3.

For an order of the Court awarding economic and other damages to Third Party

Plaintiffs in an amount proven at the time of trial;
4.

For an order of the Court awarding prejudgment interest to Third Party Plaintiffs

calculated from the date of any money, consideration or other gain obtained by Third Party
Defendant from any contract it entered into with any person or entity in violation of its obligation to
Third Party Plaintiffs under the Purchase and Sale Agreement;

5.

For an order awarding Third Party Plaintiffs its reasonable costs and attorney's fees

pursuant to Rule 54, Idaho Rules of Civil Procedure, and Idaho Code, Sections 12-120, 12121, or
other applicable law; and
6.

For such other and further relief as the Court may detennine just and proper under the

circumstances.
DATED THIS

day of

,2008.
GREENER BURKE SHOEMAKER P.A.

BY
Richard H. Greener
Fredric V. Shoemaker
Jon T. Simmons
Yvonne A. Vaughan
Attorneys for Defendant and Third Party Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
day of
correct copy of the within and foregoing instrument was served upon:
John L. King
Cantrill, Skinner, Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701

0 U.S. Mail
0 Facsimile

David R. Lombardi
Robert B. White
Givens Pursley LLP
601 W. Bannock Street
P.O. Box 2720
Boise, ID 83701-2720

0 U.S. Mail

Kevin Satterlee
Boise State University
1910 University Drive, MS 1000
Boise, ID 83725-1000

,2008, a true and

Hand Delivery
Overnight Delivery
Email (cssklaw@cssklaw.corn)

0

0

0

Facsimile
Hand Delivery
Overnight Delivery
Email (drl@givenspursley.com)
U.S. Mail
Facsimile
Hand Delivery
Overnight Delivery
Email (ksatterl@boisestate.edu)

Richard H. Greener
Fredric V. Shoemaker
Jon T. Simmons
Yvonne A. Vaughan

SECOND AMENDED AND RESTATED THIRD PARTY COMPLAINT
AND DEMAND FOR JURY TRIAL - 2 1

EXHIBIT "A"

PURCHASE AND SALE AGREEMENT
(Harrls Ranch East Parcel)

This PURCHASE AND SALE AGREEMENT (this "Agreement") is made effective as of thls 31"
day of December 2005 (the "Effective Data"), by Harris Family Limited Partnership, an ldaho llmited
partnershlp C'SefleZ') and Brighton Investments, LI-C, an ldaho limited liability company ('Buyer").

A
Seller owns that certain real property located in the City of Boise, Ada County, Idaho,
referred to. herein as the "Harris Ranch East Parcel,"also referred to below as the Property, consisting
of approximately 44 acres of land as described on ExhlbitA attached hereto and made a part by
reference.
5.
Seller desires to sell, transfer and convey, and Buyer desires to purchase, the Property
on the tsrms set forth In this Agreement.

NOW, THEREFORE, for good and valuable conslderation, the receipt and sufficiency of which
are hereby acknowledged and agreed, and in consideratlon of the recitals above, which are incorporated
herein, and the premises and the mutual representations, covenants, undertakings and agreements
hereinafter contained, Seller and Buyer represent, covenant, undertake and aoree as follows:

1.
AGREEMENT TO SELL AND PURCHASE. Subject to and in consideratlon of the mutual terms
and conditions contained herein, Seller hereby agrees to sell to Buyer and Buyer hereby'agrees to
purchase from Seller, the Property as described in Exhibit A attached hereto and made a part by
reference, together with all easements, tenements, hereditaments and appurtenances thereto; provided,
however, notwithstanding anything to the contrary herein, any and all water and water rights (~ncluding
groundwater), ditch and ditch rights, water storage and water storage rights are (coilectively, "Water
Rights") and shall be reserved to Seller and shall not be transferred to Buyer (the "Property").
2.
PURCHASE PRICE. The purchase price to be paid by Buyer to Seller for the Property (the
"Purchase Price") shall be Four Million Three Hundred Seven Thousand and no/100 Dollars
($4,307,000.00), which Purchase Prlce shall be adjusted based on the Survey, defined below. The
Purchase Price shall be prorated based on the formula of $200,000 per acre, which acreage shall be
verified by the Survey to be completed as provided further in paragraph 4.3 below.

3.
DEPOSIT. Concurrently with the execution of thls Agreement, Buyer shall deliver to Seller the
sum of One Thousand Dollars ($1,000.00) ("Deposit") in immediately available funds, as further
consideratlon for thls Agreement. The Deposit shall be nonrefundable, but applicable to the Purchase
Price.
4.

TITLE.

4.1.
Seller shall furnish to Buyer a commitment for the issuance of an owner's policy of t~tle
insurance, issued by Alliance Title & Escrow Corp,, 250 South Fiflh Street, Suite 100, Boise, ldaho 83702
(the "Tltle Company") dated after the Effective Date, with standard form coverage, covering the Property
(the "Commitment"), together with copies of all items referred to in the Commitment. Buyer shall have a
period of fifteen (15) days after delivery of the Commitment to notify Seller in writing of its objections to
any materlal exceptions shown on the Commitment ('Title Objections"). Withln five (5) days after the
Tltle Objections have been provided to Seller, Seller shall notify Buyer ln writing of its election to cure or
satisfy any matters stated In the Tple Objections on or before Closing. If Seller elects not to cure such
'Title Objections, then Buyer may elect to proceed with Closlng and waive such Title Qbjectlons, or
terminate this Agreement and obtain a refund of the Deposit. If the Commitment is amended or updated
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to add additional exceptions prior to Closing, then Buyer may object to such additional matters in the
manner provided hereln. Any material exceptions shown on the Commitment, except monetary iions,
which are not objected to by Buyer prior to the expiration of such 16-day period shall, wlthout further
action by the parties hereto, be deemed approved, Such approved exceptions and that certain
Development Agreement Parkcenter Boulevard Extenslon to Warm Springs Avenue, lncludlng the East
Parkcenter Bridge, dated July 27, 2005, by and among Harris Family Limited Partnership, Barber Mill
Company. and Ada County Hlghway District shall sometimes be referred to as the "Permitted
Exceptions."

4.2.
As soon as available after Closing, Seller will provide to Buyer an Owner's Policy of Title
Insurance (standard coverage) ("Owner's Policy") in the amount of the Purchase Price insuring that fee
sirnpie title to the Property is vested in Buyer, subject only to Taxes, defined below, for the current year
and the Permitted Exceptions. The additional cost for extended coverage tpe insurance (including the
premiums for any endorsements reasonably required by Buyer) shali be at the option and expense of
Buyer. Seller shall provide such affidavits as are customarily required by the Title Company to issued
extended coverage.
4.3.
Buyer shall obtain, at Buyer's expense, a current certifled boundary survey of the
Property prepared by a surveyor iicensed in ldaho in accordance with Buyer's requirements (the
"Survey"). The Survey shall show the legal description of the Property and the acreage of the Property.
Buyer shall promptly provide a copy of the Survey to Seller for its approval, not to be unreasonably
withheld, delayed or conditioned. The tegal description contained in the Survey shall be the legal
description-used in the Deed conveying tho Property to Buyer.
5.

*AS IS."

5.1,
It is understood and agreed that Buyer is buying the Property "as is" and "where is" as of
the Closing ,Date, and with all faults and defects, latent or otherwise, and that Seller Is making no
represenfatlons or warranties, either express or Implied, by operation of law or. otherwise, with
respect to: the quality, physbal condition or value of the Property; the Property's habitability,
sultabflity, merchantability or fitness for a particular purpose. Notwithstanding anything In the
foregoing or elsewhere in this Agreement to the contrary, Seller makes no representation or warranty
whatsoever, either express or implied, by operation of law or otherwise, with respect to: the presence or
absence of conditions on the Property that could give rise to a claim for personal injury, property or
natural resource damages; or the presence of "hazardous materials" (defined below), on, under or about
the Property.
5.2.
As used in this Agreement, the term "hazardous materials" means any hazardous or
toxic substance, material or waste, contaminant or pollutant that is regulated by any governmental
authority, including the State of ldaho or the United States government and includes, without limitation,
any hazardous, toxic andlor special waste, material andfor substance that is designated as such:
(i)pursuant to Section 307 of the Federal Water Pollution Control Act (33 U.S.C. 5 1317); andlor
(ii) pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 42 U.S.C. $ 6901
et seq. (42 U.S.C. 5 6903); andlor (ili) pursuant to Section 101 of the Comprehensive Environmental
Response, Compensation and Liability Act, (42 U.S.C. $ 9601 et seq.); and/or (iv) designated or deflned
as such under any other applicable federal or state statute or county or municipal law or ordinance, in
each case as amended.

6.

CLOSING,

6.1.
Closlng shali occur at the offices of the Title Company (the "Closing") on or before
January 25,2006, and at a date, time and place mutually agreed upon by the parties hereto (the "Closing
Data"), unless otherwise agreed in writing by the parties. The Closing Is contingent upon the
simuitaneous closing of the transactions contemplated by that certain Purchase and Sale Agreement
(Darkwood Parcel and Lower Grant Parcel), dated of even date herewith by and between Sefler and
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Buyer. On or before the Closing Date, Seller shall execute a warranty deed (the "Deed") conveylng fee
title to Ule Property to Buyer, subject only to the Permitted Exceptions, and Seller shall execute such
other documents as are reasonably requlred to effectuate the closing. The Deed shall bs in the form
attached hereto as Exhiblt B and made a part by reference.
6.2.
Seller shall pay all real properly taxes (Taxes") levied and assessed against the
Property for the all years prior to the Closing Date. Taxes for the year in which the Closing occurs shall
be prorated as of the Closing Date on the basis of the most recent ascertainable tax bills and shali not be
adjusted post-Closing. Seller.shall pay the premium for an ALTA owner's standard form of title insurance
policy in the amount of the Purchase Price. Each party shall pay one-half of the escrow fees. Buyer shall
pay any recording fees.

6.3. On or before the Closlng Date, Buyer shall deposlt the Purchase Prlce less the Deposit,
In Immediately available funds, with the Title Company, and such other documents as are reasonably
required to effectuate the Closing.
6.4.
Buyer shall be entitled to possesslon of the Property upon Closing subject only to the
Permitted Exceptions.

7.
POST-CLOSING AGREEMENTS. In order to protect and enhance the value of the Property and
adjacent properties, which are or will be owned by Buyer and/or Seller andlor entities related to Buyer
and/or Seller, the partles covenant and agree to comply with the following requirements from and after the
Ciosing Rate (collectively, "Post-Closlng Obligations"):
7.1.
The Property and the adjacent property owned, or to be owned, by Seller as more
particularly described on Exhibit C, attached hereto and made a part by reference (the "Harris
Property") are subject to the existing governmental approvals reflected in Bolse City files as such
approvals may be amended andlor modlfied from time to time ("Existing Governmental Approvals*).

7.2.
Prior to the filing of applications for governmental approvals or modlfications to the
Existlng Governmental Approvals in connection with the Property and/or the Harris Property, each party
agrees to submit to the other party the conceptual site plan and conceptual architectural theme of the
improvements proposed to be constructed on such party's property ("Initial Plans") for approval by the
Consenting Party defined below. The lnitial Plans shall provide for the development of the Property
andlor the Harris Property in a manner consistent wlth: (i) the Spring Creek andlor Mill Distrlct
developments in Harris Ranch; and (ii) the Existing Governmental Approvals ("Plan Standards"). The
partles shall use all good falth efforts to work together and cooperate in reviewing, possibly modifying and
approving the proposed lnitial Plans within two (2) weeks affer the lnitial Plans have been delivered to the
relevant party, which approval shall be signified in writing executed by both parties, and shall not to be
unreasonably withheld, delayed or conditioned. Notwithstanding the foregolng, neither party shall have
the right to disapprove or request modifications to the Initial Plans If the lnitial Plans are consistent with
the Plan Standards.

7.3.
Prior to the development of the Property and/or the Harris Property, each party agrees to
submlt to the other party the final landscape plan, unrecorded restrictive covenants and architectural
guidelines in connection with such party's property (the "Final Plans"). The Final Plans shall provlde for
landscaplng, architectural guidelines and restrictive covenants consistent with: (i) the quality and
common theme of the Spring Creek andlor Mill District developments in Harris Ranch; and (ii) the Existing
Governmental Approvals ("Development Standards"). The parties shall use all good faith efforts to work
together and cooperate in revlewing, possibly modifying and approving the proposed Final Plans within
two (2) weeks after the Final Plans have been delivered to the relevant party, whlch approval shall be
signified in writing executed by both parties, and shall not to be unreasonably withheld, delayed or
conditioned Notwithstanding the foregoing, neither party shall have the right to dtsapprove or request
rnodlfications to the Final Plans if the Final Plans are consistent with: (i) the Development Standards;
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(ii) the Initial Plans previously approved by such party; and (iii) the requirements of the Existing
Governmental Approvals (as amended from time to time),
The Post-Closing Obligations shali survive Closing. The term of the Post-Closing
7.4.
Obligattons in connection with subsections 7.1, 7.2 and 7.3 shall cQmmence on the Closing Date and
terminate upon the earlier to occur of: (i) development of any portion of the Property and/or the Harris
Property (as to the developed portion ONLY); (il) the development of all of the Property and Harris
Property; or (iii) December 31, 2010 ("Termination"). For purposes of this Section 7.4, "development"
shall mean the date after which a final piat and restrictive covenants consistent with the Final Plans are
recorded for an3 portion of the Property or the Harris Property and the landscaping, consistent with the
Flnal Plans, has been installed in the common areas deflned In such final plat and/or restrictive
covenants,

7.5.
The Water Rights have been resewed to Seltef, provided, however, post-closlng, Seller
and Buyer shall use all good faith efforts to cooperate and work together and with the appropriate
governmental agencies to transfer a portion of the Water Rights to Buyer for use in connection with the
Harris Ranch East Parcel; provided further, however, no such transfer of Water Rights shall be made if
Buyer Is not required to, or does not design the improvement of the Hanls Ranch East Parcel to, include
pressurizedirrigation.
7.6.
At Closlng, the parties shall execute and record a Memorandum to evidence the PostClosing Obligations substantially similar to the form attached hereto as Exhibit D and made a part by
reference ("Memarandum"). The cost of recording the Memorandum shall be divided equally between
the parties hereto. Upon Terrnlnation of the Post-Closing Obligatlons as to any or all of the Property
andtar the Harrls Property, the parties shall execute and record a written evidence of such termination.

7.7.
For purposes of this Section 7, "Consentlng Party" shall mean and refer to: (a) Seller so
long as Seller, or a rdated entity, owns any portion of the Harris Property; and (b) Buyer so long as
Buyer, or a related entity, owns any portion of the Property. The partles intend that there shall be only
iwo (2) Consentlng Parties in connection with the Post-Closing Obligations consisting of only one (1)
Consenting Party representing the Property and only one (I)
Consenting Party representing the Harris
Property. For purposes of this Section 7, "related entity" shall mean a party related to Seller or Buyer, as
the case may be, shali Include an affitiate, subsidiary or parent corporation or other entity, a successor by
merger OF consolldation, or the holder or holders of the majority of the shares of such corporation, or the
majority of interest in such other entity.
EXCHANGE OPTION. Either or both Buyer and Seller (or their partners, owners or members as
tenants in common, buyers or sellers) may at their option effect the purchase and sale of the Property
through a third party Section 1031 tax-deferred exchange, in whlch event the other party shall cooperate
b that end and execute such documents as may be necessary therefor, provided that the Closing Date is
not delayed, that the other party incurs no additional expense or liability, that the provisions hereof suwive
any exchange, and no party will be' required take title to any property other than the property it owns or
intends to own.
8.

9.

DEFAULT AND REMEDIES.

9.1.
If Buyer defaults under this Agreement, Seller may, at its sole and exclusive remedy,
elther: (i) terminate the Agreement and the Deposit previously delivered to Seller shall become liquidated
damages; or (ii) seek specific performance of the terms of this Agreement. No delay or omission in the
exercise of any right or remedy accnting to Seller upon the breach by Buyer under this Agreement shall
impair such rlghl or remedy or be construed as a waiver of any such breach theretofore or thereafter
occurring. The waiver by Seller of any condition or the breach of any term, covenant or condition herein
contained shall not be deemed'to be a waiver of any other term, covenant, condition or any subsequent
breach of the same or any other term, covenant or condition contained herein.
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If Seller defaults under thls Agreement, Buyer may, as its sole and exclusive remedy,
9.2,
either: (i) terminate this Agreement and the Deposit shall be immediately returned to Buyer; or (ii) seek
specific performance of the terms of this Agreement. No delay or omisslon in the exerclse of any right or
remedy accruing to Buyer upon the breach by Seller under this Agreement shalf Impair such right or
remedy or be construed as a waiver of any such breach theretofore or thereaffer occurring. The waiver
by Buyer of any condition or the breach of any term, covenant or condition herein contained shall not be
deemed to be a waiver of any other term, covenant, condition or any subsequent breach of the same or
any other term, covenant or condition contained herein.

9.3.
A parfy shall be in "default" if a party breaches its obligations hereunder and fails to cure
or remedy such "default" within ten (10) days (two 121 days for failure to close) after receipt of written
notice from the party claiming the "default." specifytng the nature of such "default," provided, however,
that a party hereto shall not be deemed to be in default hereunder if the nature of the "default" (except
failure to close) is such that it takes longer than ten (20)days to cure or remedy and such party is
diligently pursulng such cure or remedy.
9.4.
in the event of any controversy, claim or action being filed or instituted between Buyer
and Seller to enforce the terms and conditions of this Agreement zrbing from the breach of any provision
thereof, the prevailing party shall be entitled to receive from the other party all costs, damages, and
expenses, including reasonable attorneys' fees and costs through all levels of action, incurred by the
prevailing party. This Agreement shall not confer any rights or remedies upon any person other than the
parties and thelr respective successors and assigns.
10.
BROKERAGE. Each of the parties represents and warrants to the other that it has not incurred
aqd will not Incur any liability for finder's or brokerage fees or commissions in connection with this
Agreement. It is agreed that if any claims for finder's or brokerage fees or. commissions are ever made
against Selfer or Buyer in connection wifh this transaction, all such claims shall be handled and paid by
the party (the "Committing Party") whose actions or alleged commitments form the bask of such claim.
The Committing Party further agrees to indemnify and hold the other harmless from and against any and
all claims or demands with respect to any finder's or brokerage fees or commissions or other
compensation asserted by any person, firm or corporation in connection with thls Agreement or the
transaction contemplated hereby. This representation shall survive closing indefinitely.

11.

'

GOVERNING LAW. The laws of the State of Idaho shall govern this Agreement.

12.
TIME, SEVERABltlTY. Time Is of the essence of this Agreement, and each parly hereto agrees
to promptiy perform such acts as are reasonably required In connection herewith. If any provision of this
Agreement to any extent is found by a court of competent jurisdiction to be invalid ar unenforceable, the
remainder of this Agreement shall not be affected thereby.

13,
NOTICES. All notices, demands, requests andlor other communications hereunder shall be
given in writing and shall be deemed, properly served or delivered: (i) If deliyeied in person to the party to
whose attention it is directed or if delivered in person to the address set forth below, (li) by facsimile
transmission with confrrmation of receipt; (iii) upon deposlt for overnight delivery with any reputable
overnight courier service, delivery confirmation requested; or (iv) upon deposit wilh the U.S. Postal
Service registered or certified mail and addressed to the parties at the addresses set forth below or such
other addresses or to such other party which any party entitled to receive notice hereunder designates to
the other in wrlting as provided herein:
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(a)

If ta Buyer:
Brighton Investments, LLC

cla David W. Turnbull
12601 West Explorer Drlve, Sulte 200
Boise, ID 83713
208-377-8862 (facsimile)
-

Christopher J. Beeson
Givens Pursley LLP
602 West Bannock Street
Boise, ID 83702
208-388-1300 (facsimile)

With a copy to:

(b)

if to Seller:
Harris Family Limited PsuZnership
c/o LeNir, Ltd.

4940 Mill Station Drlve
Bolse, ID 83716
208-3444 148 (facsimile)
With a copy to:

J o h n C. Butler
Spink Butler, LLP
PO Box 639
Boise, ID 83701
208-388-1001 (facslrnlle)

and with a copy to:

Doug Fowler
LeNir, Ltd.
4940 Mill Station Drive
Boise, ID 83716
208-344-1 148 (facsimile)

.

14.
ENTIRE AGREEMENT, CONSTRUCTION. This Agreement constitutes the entire agreement
between the parties, shall not be modifled except in writing slgned by both parties, supersedes any
previous agreements, written or oral, between the parfles hereto, and shall be construed neutrally rather
than strictly for or against elther party. In all cases, the language herein shall be construed simply and in
accordance with its fair meaning and not strictly for or against a party, regardless of which party prepared
or caused the preparation of this Agreement.
15.
BlNDlNG EFFECT. This Agreement shall be binding upon the successors and assigns of the
parties hereto.

SURVIVAL, The terms, provisions, covenants (to the extent applicable), obligations and/or
16.
agreements shall survive the closing and delivery of the Deed, and this Agreement shall not be merged
therein, but shall remain binding upon and for the parties hereto until fuliy observed, kept or performed.

COUNTERPARTS, This Agreement may be signed in any number of counterparts and by
17.
facsimile, and once so executed by both parties, each such counterpart will be deemed to be the orlginal,
complete and binding agreement.
but all counterparts together shall constitute but one (I)

TIME FOR PERFORMANCE, Wherever under the terms and provisions of this Agreement the
18.
time for performance falls upon a Saturday, Sunday, or legal holiday, such time for performance shall be
extended to the next business day.
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IS.
CONFIDENTIAL. Seller and Buyer shall treat this Agreement confldentlally and shall not disclose
any information contained in or in connection thls Agreement except as necessary in the ordinary course
of business and in completing the obligations and agreements contained hereln.

20.

AUTHORITY.

20.1. Seller hereby represents, covenants and warrants to Buyer that as of the date hereof and
as of the Closing Date that: (I)Seller Is a ldaho limited partnership that has been duly organized and is
validly existing and in good standing as a limited partnership under the laws of the State of Idaho;
(il) Sslter has full pawer and authority to enter into this Agreement; (iil) Seller has fuil power and authority
to carry out and consummate the transactions contemplated by this Agreement; and (iu) the execution
and delivery of thls Agreement by the signatorles hereto on behalf of Seller and the performance of this
Agreement by Seller have been duly authorized by Seller.
20.2. Buyer hereby represents, covenants and warrants to Seller that as of the date hereof and
as of the Closing Date that: (i) Buyer is an ldaho llmited liability company that has been duly organized
and is validly exlsting and in good standing as a corporation under the laws of the State of Idaho;
(11) Buyer and has fuil power and authority to acqulre title to the Property; (iii) Buyer has fuil power and
authorlty to enter into this Agreement; ( i ) Buyer has full power and authorlty to carry out and
consummate the transactions contemplated by this Agreement; and (v) the execution and delivery of this
Agreement by the signatorles hereto on behalf of Buyer and the performance of this Agreement by Buyer
have been duly authorized by Buyer.

ASSIGNMENT. Neither party shall assign this Agreement without the prior written consent of the
non-assigningparty, which consent shall not be unreasonably withheld or delayed.

21.
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Dated effective as of the Effective Date.

BUYER*

SELLER:

*-

Harris Family Limited Partnership, an Idaho
limited partnership

BRIGHT ON INVESTMENTS, LLC, an Idaho
IImltd llabiltty company

By: Harris Management dampany, LLC,
Its General Partner

FZT.&
r i m R. Harris
Class A

Class B

Ciass C

q,2$ikr'%.
All M. Harris
Class D

2

Brlan R. Harris
Class A Manaaer

1 6 L

:

.

Mildred H. Davis
Class 0 Manager

Class C Manager

Class D Manager
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-Engineerirtg NohWest, LLC
423 N. Ancestor Place, Suite 180

-

Boise, Idaho 83704

(208) 376-5000 t Pax (208)376-5556

Date: January 20,2006

Pxoject No. 05-043-01

.

3XAlUHS RANCH - EAST
43 ACRE PARCEL DESCRfPTf ON
A pxcd of land located in the Bast 112 of Section 29, and the West 112 of Section 28 of
T. 3 N.,R'3 E., B.M., Boise, Ada County,Idaho, more particularly described as follows:
Commencing at the section corner common to Sections 19,20,29 and 30, of said

T.3 N.,R 3 B.;
Thence South 89°24'07" Bast, 5300.35 feet on the section line common to said Sections
21 and 28 to the section corner common to Sections 20,21,28 and 29, of said T. 3 N.,
R. 3 E,;
Thence South 00°04'29" Bast, 2612.79 feet (formerly described as South 00°04'44" East,
2612.90 feet) on the section h e common to said Sections 28 and 29 to the 114 section comer
common to said Sections 28 and 29;
Thence South 00°55'05" West, 719.58 feet (formerly described as South 00°55'05" West
719.16 feet) on the section line common to said Sections 28 and 29 to apoint on the northerly
right-of-way line of East Warm Springs Avenue (formerly State X-figbway2l), said point being
tbe REAL POINT OF BEGKNNING;

Thence leaving said section line, North 51°17' 49" West, 461.96 feet on the northerly
right-of-way line of said East Warm Springs Avenue to a point on the easterly boundary line of
Golden Dawn Mobile Home Subdivision Unit No, 1, as sane is shown on the plat thereof
recorded in Book 22 of Plats at Page 1418 of Ada County Records;
Thence leaving said northerly right-of-way fine, North 38'47' 03" East, 986.33 feet
(formerly described as North 38'26' 50" East) on the easterly boundary line of Golden Dawn
Mobile Rome Subdivision Unit No, 1,2 and 3 to the southwesterly comer of that triangular
shaped parcel of land desctibed in the first section of Warranty Deed Instnment Number
8751249 of Ada County Records;
'

Thence leaving said Golden Dawn Mobile Home Subdivision Unit No. 3,
Noah 85'21 '00" East, 121.78 feet (formerly described as North 84O47'20" East, 122.27 feet) on
the southerly boundary line of said Warranty Deed Parcel to an angle point on the southerly
boundary line of Barberton Subdivision No. 2; as same is shown on the Plat thereof recorded in
Book 50 of Plats at Page 4080 of Ada County Records;

Hsnis Ranch Enst, 43 Acre Parcel Desc.doc

Thence North 8S005'15" East, 225.18 feet (formerly described as North 84O56'30" East,
224.60 feet) on the southerly boundary line of said Barberton SubdivisionNo. 2 to the
southeasterlymost corner of Lot 10, Block 4 of said Barberton Subdivision No. 2;
Thence leaving said Barberton Subdivision No. 2, South 64'36'47" East, 792.70 feet
(formerly described as South 64O37'47" East) on the southerly boundary line of that parcel of
land as descxibed in that Quitclaim Deed Instrument Number 105135285 of Ada County Records
to the southeasterlycorner of said parcel, said point being on the north-south 1116 th. section line
of the NW 114 of said Section 28;
Thence leaving said Quitclaim Deed parcel, South 00°02'08" West, 37.47 feet (formerly
described as South 00°01'06" West) on said north-south 1/16 th section line to the Center-West
1/16 th section canner of said Section 28;
Thence North 89'33'53" West, 10.88 feet (formerly described as North 89"34'45" West)
on the east-west mid-section line of said Section 28 to the northwest corner of that parcd of land
as shown on Record-of-SurveyNumher 4593 of Ada County Records;
Thence South 00°18'53'West, 1397.81 fect (formerly desmbed as 1397.87 feel) on the
westerly boundary Line of said Record-of-Survey Number 4593 parcel to the southwest comer of
said Rwrd-of-Survey Number 4593 parcel, which point is on the northerly right-of-way line of
said East Warm Springs Avenue;
Thence North 65'14'49" West, 1010.47 feet (formerty described as 1010,62)on said
northerly right-of-way line to a point of curve;
Thence 269.28 feet on the arc.of a curve to tile right, said e w e having a radius of
1106.00 feet, a central angle of 13°57'00" and a chord distance of 268.62 feet which bears
North 58" 16'19" West on said northerly right-of-way line;

Thence North 51°17'49" West, 197.99 feet (formerly described as 198.13 feet) on said
northerly right-of-way line to the sea1 point of beginning, Said parcel contains 43.07 acres more
or less.

PREPAIRED BY:
~ngipeeringNorthwest, LLC

James R.Washbura, PLS
Harris Ranch East, 43 Acre Percei Desc.doc

Page 2 of 2

Exhiblt f3
Farm of Deed
After Recording
Return to:
Chrlstopher J. Beeson
601 West Bannock Street
Boise, ID 83702

FOR RECORDING INFORMATION
WARRANTY DEED

f Q R VALUE ECEIVED, Harris Family Limited Partnership, an ldaho limited partnership,
"Grantor," does hereby grant, bargain, sell and convey unto Brighton Investments, LLC, an ldaho rimlied
liability company, "Grantee." whose gddress is 12601 West Explorer Drlve, Suite 200,Boise, ldaho
83713, the real property, located in Ada County, Idaho, more particularly described on Exhihit A,
attached hereto and made a par1 hereof, herelnafter referred to as the "Premises."
TO HAVE AND TO HOLD the Premises, with their appurtenances unto the Grantee, its heirs,
successors end assigns forever; provided, however, any and all water and water rights, dltch and ditch
rights, water storage and water storage rights shall be resewed to Grantor and shall not be granted,
bargained, sold or conveyed to Grantee. And the Grantor does hereby covenant to and with the Grantee
that Grantor is the owner in fee simple of the Premises; that the Premises are free from all liens, claims
and encumbrances except as set forth on Exhibit 13, attached hereto and made a part hereof, and that
Grantor will warrant and defend the same from all other lawful claims whatsoever.

IN WlTNESS WHEREOF, the undersigned, being the general partner of Harris Family Limited
, ZOO-.
Partnership, has caused its name to be hereunb subscribed this __ day of
Harris Family Llmlted Partnership, an Idaho
limited partnership

MANAGERS:

By: Harris Management Company, LLC,
Its Generaf Partner

Brian R. Harris
Class A Manager

.

MEMBERS:
Brian R. Harris
Class A

--

Mildred H. Davis
Chss B Manager

Felicia H. Burkhalter
Class C Manager
,Miidred H.Davis
AIta M. Harris
Class D Manager

Class 0
Felicia H. Burkhalter
Class C

[AFFIX NOTARY BLOCKS AND EXHIBITS]
Alta M.Harris
Class 0

-
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Exhibit C

-

Harris Property Legal Descrlptlon
Legal Description and Depiction of Mill Station Parcel
(As taken from the Plat for Harris Ranch No. 6)
Lots 2 through 28 inclusive, in Block 5 of Harris Ranch Subdivision No. 6, according to the official
plat thereof, filed in Book 84 of Plats at.Page(s)9321 through 9323, Official Recards of Ada
County, Idaho.

EXHlBlT C - 1
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Exhlblt D
Memorandum of Agreement
After Recording
Return to:
Christopher J. Beeson
601 West Bannock Street
Boise, 1D 83702
FOR RECORDING INFORMATION

MEMORANDUM OF AGREEMENT
THIS MEMORANDUM OF AGREEMENT is made on the

-- day of

,

200-, by and between Harris Family Limited Partnership, an ldaho limited partnership ("Seller")
and Brlghton Investments, LLC. an ldaho limited liability company ("Buyer").
WITNESSEIH:

WHEREAS, Buyer and Seller entered into a Purchase and Sale Agreement dated
December 31, 2005 (the "Agreement") wherein Seller agreed to sell to Buyer and Buyer agreed
to purchase from Seller certain real property located in Ada County, Idaho, as more specifically
described in the Agreement and in Exhibit A attached hereto and made a part hereof (the
"Property"); and
WHEREAS, Seller and Buyer have agreed that as partial consideration to Seller for the
purchase of the Property, certain post-Closing obligations will be undertaken by the parties; and
WHEREAS. Setter and Buyer desire to memorialize the Agreement and such postClosing obligations.

AGREEMENT
NOW, THEREFORE,for good and valuable consideration, [he recelpt and sufficiency of
which are hereby acknowledged and agreed, and In consideration of the recitals above, which are
incorporated herein, and the ptemises and the mutual representations, covenants, undertakings
and agreements hereinafter contained, Seller and Buyer represent, covenant, undertake and
agree as follows: ,

1.
PQST.CLOSING AGREEMENTS. In order to protect and enhance the vatue of the
Property and adjacent properties, which are or will be owned by Buyer andlor Seller and/or
entities related to Buyer andlor Seller, the parties covenant and agree to comply wilh the
following requirements from and after the Closing Date (collectively, "Past-Ctasing
Obligations"):
1.1.
The Property and the adjacent property owned, or to be owned, by Seller as
more particularly described on Exhiblt C, attached hereto and made a part by reference (the
"Harris Property") are subject to the existing governmental approvals reflected in Boise City files
as such approvals may be amended andlor modified from time to time ("Existing Governnlental
Approvals").

-

EXHIBIT D 1
S:\DocsiHanb Family Limiled Partnership\Harrls-Edghton,LLG\AGR\PurchaseAgreement - Harrls Easi (FINAL-I-0306).doc

Prior to the filing of applications for governmental approvals or modifications to
1.2.
the Existing Governmental Approvals in connection wlth the Property andior the Harris Property,
each party agrees to submit to the other party the conceptual slte plan and conceptual
architectural theme of the improvements proposed to be constructed on such party's property
("lnttlal Plans") for approval by the Consenting Party, defined beiow. The lnltial Plans shall
provide for the development of the Property andlor the Harris Property in a manner consistent
with: (i) the Spring Creek andior Mill District developments in Harris Ranch; and (ii)the Existing
Governmental Approvals ("Plan Standards"). The parties shall use all good faith efforts to work
together and cooperate in reviewing, possibly modlfying and approving the proposed Initial Plans
within two (2) weeks after the lnitial Plans have been delivered to the relevant party, which
approval shail be signitied In wrjting executed by both parties, and shall not to be unreasonably
withheld, delayed or conditioned. Notwithstanding the foregoing, nelther party shall have the right
to disapprove or request modifications to the Initial Plans if the lnltial Plans are consistent with the
Plan Standards.
1.3.
Prior to the development of the Property and/or the Harris Property, each party
agrees to submit to the other party the final landscape plan, unrecorded restrictive covenants and
architectural guidelines In connection with such party's property (the "FinaI Plans"). The Final
Plans shall provide for landscaping, architectural guidelines and restrlctive covenants consistent
with: (I) the quality and common theme of the Spring Creek andlor Mlil District developments in
Harris Ranch; and (ii) the Existlng Governmental Approvals ("Development Standards"). The
parties shall use ail good faith efforts to work together and cooperate in reviewing, possibly
rnodifyhg and approving the proposed Final Plans within two (2) weeks after the Final Plans have
been delivered to the relevant party, which approval shall be signified in writing executed by both
parties, and shall not to be unreasonably withheld, delayed or condltioned. Notwithstanding the
foregoing, neither party shall have the right to disapprove or request modifications to the Final
Plans if the Final Plans are consistent with: (if the Development Standards; (ii) the Initial Plans
previously approved by such party; and (iii) the requirements of the Existing Governmental
Approvals (as amended from time to time).

1.4.
The Post-Closing Obligations shall survive Closing. The term of the Post-Closing
1.2 and I.a shall commence on the Closlng Date
Obligations in connection with subsections I .I,
and terminate upon the earlier to occur of: (i)development of any portion of the Property andlor
the Harris Property (as to the developed portion ONLY); (ii) the development of all of the Property
and Harris Property; or (iii) December 31, 2010 (Termination"). For purposes of this Section
1.4, "developmenY' shall mean the date after which a final plat and resfrictive covenants
consistent with the Final Plans are recorded for any portion of the Property or the Harris Property
and tfie landscaping, consisterit with the Final Plans, has been installed in. the common areas
defined in such flnal plat andlor restrictive covenants.

1.5.
The Water Rights have bean reserved to Seller; provided, however, post-closing,
Seller and Buyer shall use all good falth efforts to cooperate and work together and with the
appropriate governmental agencies to transfer a portion of the Water Rights to Buyer for use in
connection with the Harris Ranch East Parcel; provided further, however, no such transfer of
Water Rights shall be made if Buyer is not required to, or does not design the improvement of the
Harris Ranch East Parcel to, include pressurized irrigation.

1.6.
At Closing, the parties shali execute and record a Memorandum to evidence the
Post-Closing Obligations substantialty similar to the form attached hereto as Exhiblt D and made
a part by reference C'MemorandumU), The cost of recording the Memorandum shall be dlvided
equally belween the parties hereto, Upon Termination of the Post-Closing Obligations as to any
or all of ihe Property andlor the Harris Property, the parties shall execute and record a written
evidence of such termination.
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S:iDocs\Harris Family Llmited Parlnershlp\Harrls-Brighlon.LLCMGRWtlrchase Agreement - t-larris Easl (FINAL .I-03OG).doc

For purposes of this Section 1, "Consenting Party" shall mean and refer to: (a)
37
Seller so long as Seller, or a reiated entity, owns any portion of fhe Harris Property; and (b) Buyer
so long as Buyer, or a related entity, owns any portion of the Property. The parkies intend that
there shall be only two (2) Consenting Parties In connection with the Post-Closing Obilgatlons
consisting of only one (1) Consenting Party representing the Property and only one (.I)
Consenting Party representing the Harris Property. For purposes of fhls Secflon 1, "related
entity" shall mean a party related to Seller or Buyer, as the case may be, shall include an affiliate,
subsidiary or parent corporation or other entity, a successor by merger or consolldation, or the
holder or holders of the majority of the shares of such corporation, or the majority of interest in
such other entity.
RECORDING. This Memorandum of Agreement shall be recorded in the official records
2.
of the County of Ada, State of Idaho, shall run with the land, and shall inure to the benefit of and
be binding upon the parties hereto and their respective successors, agents, designees, asslgns
and, if appiicable,'upon and to each party's respective partners, members, associates, and
employees and their successors, agents, designees and assigns.

EXHIBIT D 3
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IN WITNESS WHEREOF. the parties have executed this Memorandum of Agreement the
day and year first above written.

SELLER:
Harris Family Limited Partnership, an ldaho
Ilmited partnership

MANAGERS:

By: Harris Management Company, LLC,
its General Partner

Brian R, Harris
Class A Manager

MEMBERS:
Mildred H. Davis
Class 6 Manager
Brian R. Harris *
Class A

Mildred H. Davis
Class B

Fellcia H. Burkhaiter
Class C Manager

Felicia H. Burkhalter
Class C

Alta M. Harris
Class D Manager

Alta M. Harris
Class D
BUYER::

Brighton Investments, LLC, an ldaho limited
liability company
David W. Turnbull, Member

-

[AFFIX NOTARY BLOCKS AND EXHIBITS1
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MEMORANDUM OF AGREEMENT
(Harrls Ranch East Parcel)

thee

THIS MEMOMNDUM OF AGREEMENT is made on
day
by and between Harris Family Limited Partnership, an ldaho limited partn
Brighton Investments, LLC, an ldaho limited liability company ("Buyer").

hip

WITNESSETH:
WHEREAS, Buyer and Seller entered into a Purchase and Sale Agreement dated
December 31,2005 (the "Agreement") wherein Seller agreed to sell to Buyer and Buyer agreed
to purchase from Seller certain real properiy located in Ada County, Idaho, as mare spe~ifically
described in the Agreement and in Exhibit A attached hereto and made a part hereof (the
"Property"); and
WHEREAS, Seller and Buyer have agreed that as partial consideration to Seller for the
purcttase of the Property, certain posl-Closing obligations will be undertaken by the parties; and

WHEREAS, Seller and Buyer desire to mernorjalize the Agreement and sucn postCloslng obiigatians.
AGREEMENT
NOW, THEREFORE, for good and valuable cons:deration, the receipt and sufficiency of
which are hereby acknowledged and agreed, and in conslderation of the recitals above, which are
incorporated hereln, and the premises and the mutual representations, covenants, undertakings
and agreements hereinafter contained, Seller and Buyer represent, covenant, undertake and
agree as follows:
POST-CLOSING AGREEMENTS. In order to protect and enhance the value of the
1.
Property and adjacent properties, which are or will be owned by Buyer andlor Seller andlor
entities related to Buyer andlor Seller, the parties covenant and agree to comply with the
foilowing requirements from and after the Closing Date (collectively, "Post-Closing
Obligations"):

1.1.
The Property and the adjacent property owned, or to be owned, by Seller as
more particularly described on Exhibit B, attached hereto and made a part by reference (the
"Harris Property") are subject to the existlng governmental approvals reflected in Bolse City files
as such approvals may be amended andlor modified from time to time ("Existing Governmental
Approvals").

-
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Prior to the filing of appiications for governmental approvals or modificatlons to
1.2.
the Existing Governmental Approvals in connection with the Property and/or the Harris Property,
each party agrees to submit to the other party the conceptual site plan and conceptual
architectural fheme of the improvements proposed to be constructed on such party's property
("Initial Plans") for approval by the Consenting Party, defined below. The lnitial Plans shall
provide for the development of the Property and/or the Harris Property In a manner consistent
with: (i) the Sprlng Creek andlor Mill Dislrict developments in Harris Ranch; and (ii) the Existing
Governmental Approvals ("Plan Standards"). The partles shall use all good falth efforts to work
together and cooperate in reviewing, possibly modifying and approving the proposed lnitial Plans
within two (2) weeks after the lnitial Plans have been delivered to the relevant party, which
approval shall be slgnlfied in writing executed by both parties, and shall not to be unreasonably
withheld, delayed or conditioned. Notwithstanding the foregoing, neithcr party shall have the rlght
to disapprove or request modifications to the lnitial Plans If the lnitial Plans are consistent with the
Plan Standards.
Prior to the development of the Property andlor the Harris Property, each party
1.3.
agrees to submit to the other party the flnal landscape plan, unrecorded restrictive covenants and
architectural guidelines in connection with such party's property (the 'Flnal Plans"). The Final
Plans shall provide for landscaping, architectural guidelines and restrictive covenants consistent
with: (i) the quality and common theme of the Spring Creek andlor Mill Distrlct developments in
Harris Ranch; and (li)the Existing Governmental Approvals ("Development Standards"). The
parties shall use all good faith efforts to work together and cooperate in reviewing, possibly
modifying and approving the proposed Final Plans within two (2) weeks after the Flnal Plans have
been delivered to the relevant party, which approval shall be signified in writing executed by bath
parties, and shall not to be unreasonably withheld, delayed or conditioned. Notwithstanding the
foregoing, neither party shall have the right to disapprove or request modifications to the Final
Plans if the Final Plans are consistent with: (i) the Development Standards; (it) the Initial Plans
previously approved by such party; and (iii) the requirements of the Existing Governmental
Approvals (as amended from time to time).

$4. The Post-Closing Obllgations shall survive Closing. The term of Ule Post-Closing
Obligations in connection with subsections I.l', 1.2 and 1.3 shall commence on the Closing Date
and terminate upon the earlier to occur of: (i) development of any portion of the Property andlor
the Harris Property (as to the developed portlon ONLY); (ii) the development of all of the Proper&y
and Harris Property; or (lit) December 31, 2020 ("Termination"). For purposes of this Section
1.4, "development? shall mean the date after which a final plat and restrictive covenants
consistent with the Final Plans are recorded for any portion of the Property or the Harris Property
and the landscaping, consistent with the Final Plans, has been installed in the common areas
defined in such final plat andlor restrictive covenants.
The Water Rights have been reserved to Seller; provided, however, post-closing,
1.5.
Seller and Buyer shall use all good falth efforts to cooperate and work together and with the
appropriate governmental agencies to transfer a portion of the Water Rights to Buyer for use in
connection with the Harris Ranch East Parcel; provided further, however, no such transfer of
Water Rights shall be made if Buyer b not required to, or does not design the improvement of the
Harris Ranch East Parcel to, include pressurized irrigation.
Upon Termination of the Post-Closing Obligations as to any or all of the Property
1.6.
andlor the Harris Property, the parties shall execute and record a written evldence of such
termination.
1.7.
For purposes of this Section 1, "Consenting Party" shall mean and refer lo: (a)
Seller so long as Selier, or a related entity, owns any portion of the Harris Property; and ( b )Buyer
so Long as Buyer, or a related entity, owns any portlon of the Property. The parties intend that
there shall be only two (2) Consenting Parties in connection with the Post-Closing Obllgations
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consisting of only one (I)
Consenting Party representing the Property and only one (1)
Consenting Party representing the Harris Property. For purposes of this Section 1, "related
entity" shall mean a party related to Seller or Buyer, as the case may be, shall include an affiliate,
subsidiary or parent corporation or other entity, a successor by merger or consolidation, or the
holder or holders of the majority of the shares of such corporation, or the majority of interest in
such other entity.

RECORDING. This Memorandum of Agreement shall be recorded in the official records
of the County of Ada, State of Idaho, shall run with the land, and shall Inure to the benefit of and
be blnding upon the parties hereto and thelr respective successors, agents, designees, assigns
and, If applfcable, upon and to each party's respective partners, members, associates, and
employees and thek successors, agents, designees and asslgns.
2,

3.
COUNTERPARTS. This Memorandum of Agreement may be signed in any number of
counterparts, and once so executed by both parties, each such counterpart wllt be,deemed to be
the original, but all counterparts together shall constitute but one (1) complete and binding
agreement.
[end of text]

-
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IN WITNESS WHEREOF, the parties have executed this Memorandum of Agreement the

day and year ffrst above written.

,

SELLER:

BUYER:

Harris Family Limited Partnership, an Idaho
llrnlted partnership
By:

n Investments, LLC, an ~ d a h olimited

Harrfs Management Company, LLC,
its General Partner

Brian R, Harris

w $7'237Class A

Mildred H. Davis
Class B

-&

Glass C
M. Harris

Class D

Brlan R. Harris
Class A Manager
Mildred H. Davis
Class B Manager

Class C Manager

Class D Manager
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STATEOFIDAH0

County of Ada

)
) ss.

1

On this 1 r t ' day of
, 2006, before me, the undersigned, a Notary
Public In and for said State,. personally abpeared Brlan R. Harris, known or identified to me to be
a Member and Manager of Harris Management Company, LLC, the General Partner of Harris
Famlly Llmited Partnershfp, the limited partnership that executed the instrument or the person
who executed the instrument for the General Partner on behalf of said limited partnership, and
acknowledged to me that such limited partnership executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and afflxed my official seal the
day and year in this certificate first above written.

L G.5 m e q b My commission expires:

I2

- I 5 - 04

GERI A, SCROGHAM

NOTARY PUBLIC
STATE OF IDAHO
STATE OF lDAHO

1'
) SS.

County of Ada

1

s
-

On this
day of
, 2006, before me, the undersigned, a Notary
Public in and for said staxpersonamppeared Mlldred H. Davis, known or identified to me to
be a Member and Manager of Harris Management Company, LLC, the General Partner of Harris
Family Limited Partnership, the limited partnership that executed the instrument or the person
who executed the instrument for the General Partner an behalf of said limited partnership, and
acknowledged to me that such limited partnership executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my ofkial seal the
day and year in this certificate first above written.
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STATE OF IDAHO
County of Ada

)
) ss.

I

On his d a y f
,2006,b b r e me, the undersigned, a Not.ry
Pubiic In and for said Stale, persona y appeared Felicia H. Burkhalter, known or Identified to me
to be a Member and Manager of Harris Management Company, LLC, the General Partner of
Harris Family Limited Partnershlp, the limited partnership that executed the instrument or the
person who executed the Instrument for the General Partner on behalf of said limited partnershlp.
and acknowledged to me that such limited partnership executed the same.

iN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

STATE OF'IDAHO

) SS.
County of Ada

)

On this &day
of ,-).
, 2006, before me, the undersigned, a Notary
Public in and for said State, personally appeared Alta M. Harris, known or identified to me to be
a Member and Manager of Harris Management Company, LLC, the General Partner of Harris
Famlly Limited Partnership, the limited partnership that executed the instrument or the person
who executed the instrument for the General Partner on behalf of said limited partnership, and
acknowledged to me that such limited partnership executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

C& G . 3b&~La.My commission expires:

12- t 5

- DL

GERI A. SCROGHAM
NOTARY PUBLIC
STATE OF IDAHO
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STATE OF IDAHO

)
) SS,

County of Ada

[ z w

, 2006, before me, the undersigned, a
of
On this
Notary Public in and for sald State, personally apfiared David W. Turnbull, known or identified
to me to be a Member of Brlghton Investments, LLC, the limited liability company that executed,
the Instrument or the person who executed the instrument on behalf of said limlted llabllity
company, and acknowledged to me that such limited liabllity company executed the same.

1N WITNESS WHEREOF, 1 have hereunto set my hand and affixed my afkial seal the
day and year In this certificate first above written.
#

-
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Engineering North Wess LLC
423 N.Ancestor Place, Suite 180

Boise, Idaho 83704

(208) 376-5000 Fax (208)376-5556

Date: January 20,2006

Project No.05-043-01

ELARRXS RANCH - EAST
43 ACRE PARCEL DESCRI[PZ1[ON
A parcel of land located in the East 1/2 of Section 29, md the West 112 of Section 28 of
T. 3 N., R: 3 E., B,M,, Boise, Ada County, Idaho, more particularly described as follows:
Commencing at the section corner common to Sections 19,20,29 and 30, of said
T. 3 N., Ra3 E.;
Thence South 89O24'07" East, 5300.35 feet on the section line common to said Sections
21 and 28 to the section c o r m common to Sections 20,22,28 and 29, of said T. 3 N,, R. 3 2.;
Thence South 00°04'29" East, 2612,79 feet (formerly described as South 00°04'44" East,
2612.90 feet) on the section line common to said Sections 28 and 29 to the 1/4 section corner
common to said Sections 28 and 29;
Thence South 00°55'05" West, 719.58 feet (formerly described as South 00°55'05" West
719.16 feet) on the s&tion line common to said Sections 28 and 29 .to a point on the northerly
right-of-way line of East Warm Springs Avenue (formerly State Highway 211, said point being
the REAL POINT OF BEGINNING;
Thence leaving said section line, North 51°17' 45)"West, 461.96 feet on the northerly
right-of-way line of said East Warm Springs Avenue to a point on the easterly boundary line of
Golden Dawn Mobile IXorne Subdivision Unit No. 1, as same is shown on the plat theteof
recorded in Book 22 of PIats at Page 1418 of Ada County Records;
Thence leaving said northerly right-of-way line, North 38'47' 03" East, 986.33 feet
(formerly described as North 38"26' 50" East) on the easterly boundary line of Golden Dawn
Mobile EIome Subdivision Unit No. 1 , 2 and 3 to the southwesterly comer of that triangular
shaped parcd of land described in the first section of Warranty Deed Znstrument Number
8751249 of Ada County Records;

Thence leaving said Golden Dawn Mobile Home Subdivision Unit No. 3,
North 85"21100"East, 121.78 feet (formerly described as North 84O47'20" East, 122.27 feet) on
the southerly botlndary line of said Warranty Deed Parcel to an angle point on the southerly
boundary line of Barberton Subdivision No. 2, as same is shown on the Plat thereof recorded in
Book 50 of Plats at Page 4080 of Ada County Records;

Hams lianch East, 43 Acre Panel Desc.doc

Thence North 85'05'15" East, 225.18 feet (formerly described as North 84"56'30" East,
224.60 feet) on the southerly bowdary line of said Barberton Subdivision No. 2 to the
southeasterlymost corner of Lot 10, Block 4 of said Barhertan SubdivisionNo. 2;
Thence leaving said Barberton Subdivision No, 2, South 64'36'47" East, 792.70 feet
(formerly described as South 64°37'47" East) on the sautherty boundary line of that parcel of
land as described in that Quitclaim Deed Instrument Number 105135285of Ada County Records
to the southeasterly corner of said paxcd, said point being on the north-south 1i16 th.section line
of the NW 1/4 of said Section 28;
Thence leaving said Quitclaim Deed parcel, South 00°02'08" West, 37,47 feet (formerly
described iis South 00°01'06" West) on said north-south 1116 th section line to the Center-West
1/16 th section corner of said Section 28;
Thence North 8g033'53" West, 10.88 feet (formerly d~scribedas North 89"34'45" West)
on the east-west mid-section line of said Section 28 to the northwest comer of tbat parcel of land
as shown on Record-of-Survey Number 4593 of Ada County Records;
Thence South 00' 18'53" West, 1397.81 feet (formerly described as 1397.87 feet) on the
westerly boundary line of said Record-of-Sunrey Number 4593 parcel to the southwest corner of
said Record-of-Swey Number 4593 parcel, which point is on the northerly right-of-way line of
said East Warm Springs Avenue;
Thence North 65"14'449" West, 1010.47 feet (formerly described as 1010.62) on said
northerly right-of-way line to a point of curve;
Thence 269.28 feet on the arc of a cwrve to the right, said curve having a radius of
1106.00 feet, a central angle of 13"57'00" and a chord distance of 268.62 feet which bears
North 58'1 6i 19" West on said northerly right-of-way line;
Thence North 51"17'49" West, 197.99 feet (formerly described as 198.13 feet) on said
northerly right-OF-wayline to the real point of beginning. Said parcel contains 43.07 acres more
or less.

PREPABED BY:
Engiueering NorthWest, LLC

James R.Washburn, PLS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT
OF BOISE CITY,

5

Plaintiff,

Case No. CV OC 0709072

VS.
7

HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership,

MEMORANDUM DECISION AND
ORDER DENYING MOTION TO
STRIKE AND GRANTING MOTION
FOR SUMMARY JUDGMENT

9

Defendant.
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HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership,
Third Party Plaintiff,

15
l6
17
18

I

BRIGHTON INVESTMENTS LLC, an
Idaho limited liability company; and
STATE OF IDAHO, by and through the
STATE BOARD OF EDUCATION
acting as BOARD OF TRUSTEES OF
BOISE STATE UNIVERSITY,
Third Party Defendants.
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20

This matter came before the Court on Brighton Investments, LLC, (Brighton) motion for
dgment against Harris Family Limited Partnership (Harris) on two of Harris' causes of
t 5, breach of fiduciary duty, and Count 10, unjust enrichment. Harris opposed the
righton filed a motion to strike certain portions of Harris' opposing affidavits. After
motions and supporting and opposing documents filed by the parties, and after
DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING M O T I m & 3
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hearing oral argument by counsel, the Court hereby Denies the Motion to Strike and Grants the
Motion for Summary Judgment.

FINDINGS
OF FACT
On May 21, 2007, the Independent School District of Boise City (the District) initiated this

II
II
I

lawsuit to condemn the post closing obligations affecting a parcel of real property the District
acquired through a series of transactions involving the District, Brighton, Harris, and the State

Board of Education acting as Board of Trustees of Boise State University (BSU).

II

The series of transaction began when Brighton purchased 44 acres of land from Hams on

I

January 26,2006, for $4,307,000. Brighton and Harris included post closing obligations that gave

11II

each party the right of approval for any proposed changes to the layout of the subdivision. Harris

I11
II

however, during negotiations, Mr. Fowler, a Harris agent, represented to Brighton that the land was

asserted that it sold the property at a discount to accommodate the post closing obligations,

available to buy at its market value. Thereafter, Mr. Turnbull, a Brighton representative, and Mr
Fowler assigned a market value to the land-$100,000

II

per acre. Brighton did not agree to pay and

did not receive a discounted price for its purchase.
In the interim, the District planned to construct a new middle school to replace the outdated

East Junior High while BSU sought property near its campus to build a new track.

To

accommodate their plans, BSU planned to buy property in the Harris Ranch subdivision and
exchange it for the property currently housing East Junior High School. Subsequently, the District
and BSU offered Harris $5,000,000 to buy a 20 acre parcel of property in the Harris Ranch
subdivision, but Harris declined to sell until the entire Harris Ranch project received final approval
by the City of Boise. Because the District planned to have the new school open by fall 2008, time
was a critical factor for the District. Consequently, the District, BSU, and Harris were unable to
reach an agreement.

MEMORANDUM DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING
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After exhausting negotiations with Harris, the District and BSU began negotiating with
Brighton. On May 7, 2007, Brighton sold 21.54 acres of land to BSU with the post closing
obligations intact for $6,099,682.04. BSU planned to exchange the newly acquired property for the
old East Junior High School land.
After the District acquired the land, Harris exercised its right, pursuant to the post closing
obligations, to refuse the construction of a school on the property. As a result, the District began
proceedings to have the post closing obligations condemned. On July 26,2007, the Court issued an
order and partial judgment stating, "the subject restrictive covenants and the Defendant's right to
enforce same are hereby condemned and of no effect." Thereafter, Harris brought Brighton into
this lawsuit as a third party defendant alleging a number of theories arising out of Harris'
contention that Brighton acted improperly by selling the land to BSU knowing that the District
would condemn the post closing obligations. Brighton and Harris' relationship extends beyond
buyer and seller. To oversee part of the development of the Harris Ranch subdivision, Han-is
Ranch entities and Brighton formed Harris/Brighton LLC. Harris Family Limited Partnership, the
third party plaintiff in this case, is not a member of HarrislBrighton LLC.

OF REVIEW
STANDARD

In a motion for summary judgment, all disputed facts are construed liberally in favor of the
non-moving party and all reasonable inferences drawn from the record are to be drawn in favor of
the non-moving party. Infarzger v. City of Salmon, 137 Idaho 45, 44 P.3d 1100 (2002). Summary
judgment is appropriate if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law. I.R.C.P. 56(c); Id. If the evidence reveals that no
disputed issues of material fact exist, then only a question of law remains. Id.
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A district court's determination of whether testimony offered in connection with a motion

I1

for summary judgment was admissible is reviewed by an abuse of discretion standard. McDaniel v.

3

Inland Northwest Renal Care Group-Idaho, LLC, 144 Idaho 219, 221, 159 P.3d 856, 858 (2007).

4

When considering evidence presented in support of or opposition to a motion for summary

5

judgment, a court can only consider material which would be admissible at trial. Gem State ins. Co.

1
8

v. Hutchison, 145 Idaho 10, 175 P.3d 172 (Idaho 2007); I.R.C.P. 56(e). Affidavits supporting or

11

opposing a motion for summary judgment must set forth admissible facts and must affirmatively
show that the affiant is competent to testify to the matters stated therein. Id. The admissibility of
the evidence is a threshold question that a court must answer before determining whether the

9

/I

evidence is sufficient to create or negate a genuine issue for trial. Id.

lo

13

Brighton objected and moved to strike paragraphs 9 and 10 of the affidavits of Douglas

14

Fowler and Mildred Davis asserting that the paragraphs contained irrelevant information, were

l5

l6
l7
l8

l9
20
21

22

II
11
II
11
1
1

conclusory, and failed to show that the witnesses were competent to testify concerning such legal
conclusions. The Court finds that as members or officers of involved entities, the affiants are
competent to testify as to their personal knowledge of and understanding of events that occurred.
The material at issue is relevant as it pertains to the existence of the alleged joint venture. The
Court is not constrained to find that a joint enterprise exists merely because one or more of the
parties characterize the relationship in that fashion. The legal definition of joint enterprise is a term
of art and dffers from common, everyday usage of the phrase. Brighton's Motion to Strike the

paragraphs is DENIED.

23
24
25

26

0

'2

MEMORANDUM DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING MOT@V&@
SUMMARY JUDGMENT - Page 4

MOTIONFOR SLM~~ARY
JUDGMENT

A. Claim for Breach of Fiduciary Duty
In its Complaint, Harris alleged Brighton breached a fiduciary duty owed to Harris/Brighton
LLC under Section 6.6.1 of the HarrisBrighton Operating Agreement.

Harris and Brighton

supplied affidavits and memoranda in which both parties admitted that Harris was not a member of
the Harris/Brighton LLC.

Idaho Rule of Civil Procedure 17 requires "every action" to be

"prosecuted in the name of the real party in interest." The Court finds Harris is not a real party in
interest who can pursue the breach of fiduciary duty claim under that agreement because it was not
a member of the HarrisBrighton LLC.
In Harris' opposition to Brighton's Motion for Summary judgment, it alleged that Harris and
Brighton established a de facto joint venture that arose out of the parties course of dealing in which
Brighton owed and breached a fiduciary duty. Brighton raised a procedural objection asserting that

I11

this de facto joint venture claim was not in the pleadings. Harris, in an attempt to cure this defect,
has filed a motion to amend the pleadings to include this as a cause of action. The evidence that

Harris relies upon in support of its motion to amend is precisely the same evidence it relies on in
opposition to the motion for summary judgment to dismiss the claim of breach of fiduciary duty.
The Court is not basing its decision to grant summary judgment only on the fact that the
claim was not pled. Even if the claim had been pled, the Court finds there is an absence of evidence
to support the claim that a fiduciary duty existed. Although leave to amend should be liberally
granted, that rule does not require the Court to allow an amendment that the Court has already

,I determined is not supported in the record.
I

The Idaho Supreme Court adopted elements of joint enterprise as put forth by the
Restatement of Torts (Second) in 1975.
The elements which are essential to a joint enterprise are commonly stated to be
MEMOR~UM
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four: (1) an agreement, express or implied, among the members of the group; (2) a
common purpose to be carried out by the group; (3) a community of pecuniary
interest in that purpose, among the members; and (4) an equal right to a voice in
the direction of the enterprise, which gives an equal right of control.

Easter v. McNabb, 97 Idaho 180, 182,541 P.2d 604,606 (1975).

11
11
11
11
1
11
II
11
II
11
1
11
11

Joint ventures, which are analogous to partnerships, are defined as one or more persons
carrying out a single enterprise for profit. St. Alphonsus Regional Medical Center, Inc. v. Krueger,
235 Idaho 501, 861 P.2d 71 (1993). To determine the existence of a joint venture, the Court will

llconsider several factors: 1) whether the parties contribute property, money, skills, effort, or

lo
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20
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knowledge; 2) a joint property interest in the subject matter of the venture and the right of mutual
control or management; 3) an expectation of profits; 4) a right to participate in profits; and 5 ) a
limitation of the objective to a single undertaking or ad hoc enterprise. Rhodes v. Sunshine Mbzi~zg

CD.,113 Idaho 162, 166,742 P.2d 417,420-21 (1987) No single factor is conclusive. See id The
agreement that is the basis for a joint venture need not be express, it may be implied from the
conduct of the parties. Id.
To find that the restrictive covenant at issue here constituted an express agreement of a joint
enterprise, one would also have to conclude the same provision created a joint enterprise with every
subsequent owner. Under this interpretation of the covenant, both BSU and the District would have
become members of the joint venture upon purchasing the parcel.

This Court does find the

restrictive covenant to be sufficient to bind a party into a joint commercial venture. Hams does not
provide evidence of any acts by either party aside from the negotiation of the restrictive covenant
that lead to an implied agreement.
Clearly, each of the parties expected to make some profit in the development of the Harris
Ranch community. However, it would stretch the meaning of "community of pecuniary interest" to
suggest that if each individual developer in a community expected to make a profit and e:sh

MEMORANDUM DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING MOT@%
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developer hoped the community as a whole would be successful to maximize his profits, that a joint
venture would be formed. Further, there is no indication that either party had a right to participate
in the profits of the other.
Harris was a party to the terms of the restrictive covenant. No restriction was placed on the
sale of the property. If a joint venture had existed, the sale would have been subject to approval of
the joint venture. Both BSU and the District purchased the parcel subject to the covenant and were
bound by the covenant. Neither Brighton nor BSU violated or condemned the covenant. The
District did not violate the covenant and understood that they had to comply with it. After attempts
to negotiate with Harris regarding the covenant and building of a new school were unsuccessful, the
District did that which the law allows a condemning authority to do-condemn the property interest
that Harris had by virtue of the covenant. Brighton had no control over whether the District would
or could condemn the covenant. The District must still pay Harris just compensation for this action
and that is a matter to be determined at trial.
The record before the court fails to support the existence of a joint enterprise. Because the
court finds no joint enterprise existed, Brighton did not owe Harris a fiduciary duty. Brighton's
Motion for Summary Judgment dismissing the claim for breach of fiduciary duty is GRANTED.

B. Claim for Unjust Enrichment
Brighton asks the court to dismiss Harris' unjust enrichment claim because Harris cannot
satisfy the prima facie elements of that claim. According to the Idaho Supreme Court, "a p1-1m;i
facie case of unjust enrichment consists of three elements: (1) there was a benefit conferred upon
the defendant by the plaintiff; (2) appreciation by the defendant of such benefit; and (3) acceptance
of the benefit under circumstances that would be inequitable for the defendant to retain the benefit
without payment to the plaintiff for the value thereof." Vanderford Co., Inc. v. Knudson, 144 Idaho
547, 165 P.3d 261 (2007) (quoting Aberdeerz-Springfield Canal Co. v, Peiper, 133 Idaho 82, 88,

MEMORANDUM DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING MOTION
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982 P.2d 917,923 (1999)).
In the Complaint, Harris alleged that it conferred a benefit upon Harris because it sold the
property "at a discount because of the existence of restrictive covenants which encumbered the
subject real property." However, Brighton argued that the land sale agreement between Harris and
Brighton expressly stated that Brighton purchased the property at market value and not at a
discount. Further, any evidence that Brighton agreed to buy the property at a discount is barred by
the par01 evidence rule because such evidence could only be introduced for the purpose of
contradicting or varying the language of the written contract. Finally, Brighton asserted that Harris
has an adequate remedy at law-it

will receive just compensation for the condemnation of the post

closing obligations. The Court finds this to be the case.
Harris has failed to establish the prima facie elements necessary to support an unjust
enrichment claim. The Court finds that Harris did not sell the property to Brighton at a discount,
but rather, it sold the property at market value. Mr. Fowler, a Harris representative, represented to
Brighton that the Harris land was available for purchase at its market value. Moreover, during
negotiations, Mr. Turnbull made hand written notations on Mr. Fowlers e-mail assigning a "market
value" per acre, which Mr. Turnbull and Mr. Fowler agreed upon. Also, the record shows that
Brighton did not agree to pay and did not receive a discounted price for its purchase. Harris'
allegation in its Complaint that it sold the property to Brighton "at a discount" is not supported by
the record.
Beyond the "discount" argument, Harris did not allege any other benefit that Harris
conferred upon Brighton. Without establishing this crucial element, an unjust enrichment claim
cannot survive summary judgment. Therefore, the Motion for Summary Judgment regarding the
unjust enrichment claim is hereby GRANTED.

MEMORANDUM DECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING M O T I P 6 P L) L,
SUMMARY JUDGMENT - Page 8

4

1

I1

CERTIFICATE OF MAILING

a?!

I, HEREBY CERTIFY that on the
ay of August 2008, I caused a true and correct copy
of the foregoing MEMORANDUM DECISION AND ORDER to be served by the method
indicated below, and addressed to the following:
David Cantrill
Cantrill, Skinner, Sullivan, & King LLP
PO Box 359
Boise, Idaho 83701

Kevin Satterlee
1910 University Dr., MS 1000
Boise, Idaho 83725-1000

David R. Lombardi
Robert B. White
Givens Pursley LLP
601 W Bannock St.
Boise, ID 83701-2720
Fredric V. Shoemaker
Yvonne A. Vaughn
950 W. Bannock St., Suite 900
Boise, ID 83702

U.S. Mail, Postage Prepaid
(
(
(
(

) Hand Delivered
) Overnight Mail
) Facsimile
) E-mail

?!

U.S. Mail, Postage Prepaid

( Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) E-mail

Bu.s.
Mail, Postage Prepaid
Hand Delivered
(
(
(
(

)
) Overnight Mail
) Facsimile
) E-mail

K u . s . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) E-mail

J. DAVID NAVARRO
Clerk of the District Couri

24
25

26

4

MEMORANDUMDECISION AND ORDER DENYING MOTION TO STRIKE AND GRANTING M O T I @fj
~
SUMMARY JUDGMENT - Page 10

&!g??!?&
$
k
-*

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL

4

1

I

THE STATE OF IDAHO, IN AND FOR THE COUNTY @kADA
INDLPEUDENT SCHOOL DISTRICT
OF BOISE CITY,
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HARRIS FAMILY LIMITED
PARTNERSHIP, an Idaho limited
partnership,
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MOTION FOR SUMMARY
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partnership,
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This mattei came before the Court on the Independent School District of Boise City's (the
District) motion for summary judgment against Harris Family Limited Partnership (Harris) on the
issue of whether the condemned post closing obligations constitute a cornpensable interest. Harris
opposed the motion asserting that the motion is facially invalid for failure to produce evidence in
MEMORANDUM DECISION AND OKDER DENYING PLATNTIFF'SMOTION FOR SUMMARY
Page 1
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support. The Court heard oral arguments on Monday, December 8, 2008. Daniel Skinner appeared
for the Plaintiff and Richard Greener appeared for the Defendant. After reviewing the motions and
the record and after hearing oral argument by counsel, the Court hereby Denies the Defendant's
procedural objection to the motion and Denies the Plaintiffs Motion for Summary Judgment.
BACKGROUND
On May 21, 2007, the District initiated this lawsuit to condemn the post closing obligations
affecting a parcel of real property the District acquired through a series of transactions involving
the District, Brighton Investments, LLC (Brighton), Harris, and the State Board of Education acting
as Board of Trustees of Boise State University (BSU). The series of transaction began when
Brighton purchased forty four acres of land from Harris on January 26, 2006. Brighton and Harris
included post closing obligations that gave each party the right of approval for any proposed
changes to the layout of the subdivision.
The District had been planning to construct a new middle school to replace the outdated
East Junior High while BSU sought property near its campus to build a new track. To
accommodate both sets of plans, BSU purchased 21 '54 acres of land from Brighton and exchanged
it for the property currently housing East Junior High School. All parties to these transactions
understood the post closing obligations to be in effect at the time of each transaction.
After the District acquired the land, Harris exercised its right, pursuant to the post closing
obligations, to refuse to allow the construction of a school on the property. As a result, the District
began proceedings to have the post closing obligations condemned. On July 26, 2007, the Court
issued an order and partial judgment stating, "the subject restrictive covenants and the Defendant's
right to enforce same are hereby condemned and of no effect."
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VALIDITY
OF THE MOTION
In opposition to the motion for summary judgment, Harris asserts that the motion is facially
~nvalidunder 1.R.C.P 56(e) because a supporting affidavit was not attached to and served with the
motion.
Idaho Rule of Civil Procedure 56(a) and (b) states that a party may "move with or without
supporting affidavits for a summary judgment in that party's favor." I.R.C.P. 56(c) states ""t]he
udgment sought shall be rendered forthwith if the pleadings, depositions, and admissions on file,
.ogether with the affidavits, ifany, show that there is no genuine issue as to any material fact and
:hat the moving party is entitled to a judgment as a matter of law." These rules indicate that a party
nay move for summary judgment without an affidavit where appropriate and that summary
iudgment is to be based on admissible evidence in the record. If an affidavit containing the
sertinent evidence has been properly submitted prior to the motion for summary judgment, that
:vidence is in the record and properly considered by the Court. To hold that each motion for
summary judgment must require a new affidavit containing information already in the record would
Increase attorneys fees and decrease judicial economy.
Here, the District's motion relies on a memorandum of agreement and a warranty deed in
support of the contention that there is no material issue of fact regarding whether the property
interests at issue in this case are cornpensable. Those two documents have been submitted by

verified complaint on May 17, 2007 and by affidavit several times, including once by Harris'
counsel on July 26, 2007. The documents are properly within the record. The District's motion for
summary judgment is not facially invalid for failure to include additional copies of these documents
by affidavit.
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JUMM
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SUMMARY
JUDGMENT
STANDARD
In a motion for summary judgment, all disputed facts are construed liberally in favor of the
non-moving party and all reasonable inferences drawn from the record are to be drawn in favor of
the non-moving party. Infanger v. City of Salmon, 137 Idaho 45, 44 P.3d I100 (2002). Summary
judgment is appropriate if the pleadings, depositions, and admissions on file, together with the

II
Il

1

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law. I.R.C.P. 56(c); Id. If the evidence reveals that no
disputed issues of =aterial fact exist, then only a question of law remains. Id.
A district court's determination of whether testimony offered in connection with a motion

for summary judgment was admissible is reviewed by an abuse of discretion standard. McDanieE v.
Inland Northwest Renal Care Group-Idaho, LLC, 144 Idaho 219, 221, 159 P.3d 856, 858 (2007).
When considering evidence presented in support of or opposition to a motion for summary
judgment, a court can only consider material which would be admissible at trial. Gem State Ins. Co.
v. Hutchison, I45 'Idaho 10, 175 P.3d 172 (Idaho 2007); I.R.C.P. 56(e). Affidavits supporting or

opposing a motion for summary judgment must set forth admissible facts and must affirmatively
show that the affiant is competent to testi@ to the matters stated therein. Id. The admissibility of the
evidence is a threshold question that a court must answer before determining whether the evidence
is sufficient to create or negate a genuine issue for trial. Id.

MOTIONFOR SUMMARY
JUDGMENT
The Court recognizes that there are actions a condemning authority may take which are not
compensable for the affected property owner. See, e.g., Brown v. City of Twin Falls, 124 Idaho 39,
855 P.2d 876 (1993) (finding that construction of a tunnel which reasonably altered access to

I

property did not result in a compensable loss where circuitous access was still available); Merritt v.

QQtMO
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I

State, 113 Idaho 142, 145, 742 P.2d 397, 400 (1986) (finding no compensable interest where one
access to propertjr was eliminated by highway access control standard but other access was
available); State ex re1 Moore v. Bastian, 97 Idaho 444, 546 P.2d 399 (1976) (finding impairment of

I
I

reach property with relatively minor inconvenience). However, this is not such a case.

I

Code $ 7-702(2). "A contractual restriction which limits the use one may make of his own lands in

access to land by construction of traffic control devices not compensable where customers could

I/

An easement is an interest in real property that is subject to taking by eminent domain. Idaho

I

favor of another and his lands is 'sometimes called a negative easement, which is the right in the

I

general and natural rights of property."' Chapman v. Sheridan- Wyoming Coal Co., 338 U.S. 621, 627

I

lands which may pass by deed and '*isin every legal sense an encumbrance." Id.

i

owner of the dominant tenement to restrict the owner of the servient tenement in the exercise of

II

Il
I
I
I
I
Il
I/

(1950) (quoting Uihlein v. Matthews, 64 N.E. 792,793 (1902)). Such a restriction is an interest in

Idaho recognizes the validity of covenants that restrict the use of private property.
Nordstrom v. Guindon, 135 Idaho 343, 345, 17 P.3d 287, 290 (2000) (citing Brown v. Perkins, 129
Idaho 189, 192, 923 P.2d 434,437 (1996)). A restrictive covenant runs with the land if that was the
intent of the parties and the restrictive covenant is filed by the grantor. See Sun Valley Center for
the Arts und Humanities, Inc. v. Sun Valley Co., 107 Idaho 41 1, 41 3, 690 P.2d 346, 348 (1984).
Paragraph two of the Memorandum of Agreement executed by the Harris Family Limited
Partnership and Brighton Investments provides:

2. Recording. This Memorandum of Agreement shall be recorded in the official
records of Ada County, State of Idaho, shall run with the land, and shall inure to the
benefit of and be binding upon the parties hereto and their respective successors,
agents, designees, assigns and, if applicable, upon and to each party's respective
partners, members, associates, and employees and their successors, agents, designees
and assigns.

As evidenced by the recorded Memorandum of Agreement, the property interest in the case
at hand is a restrictive covenant which runs with the land. The District was aware of the nature of
the covenant and sought to free itself from the impact of the covenant. The restrictive covenant was
condemned by the District, a condemning authority, in order to make it possible to use the
purchased property in a way that was incompatible with the restrictive covenant. The Court finds
that a recorded restrictive covenant running with the land is a compensable property interest whose
value is a question of fact.
The District seeks to characterize this action for condemnation as a mere temporary
interference with a property right by. It is true that the property right at issue in this case had a
finite term. See Memorandum of Agreement, 'T/ 1.4. It is also an accurate statement of the law that
where there is a temporary interference with a property right, there may be no compensable taking.
See. e.g., Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S.
I

I

3 0 2 (2002) (holding that a temporary moratorium on development of real property was not a
categorical taking); but see Pettro v. U.S., 47 Fed. C1. 136, 146 (2000) ("A 'permanent' taking can
I

I

I

have a limited term." (quoting Skip Kirchdorfr. Inc. v. United States, 6 F.3d 1573, 1582 (C.A. Fed

I

I

/ 1993))).
The Court finds that there is a distinction between a temporary interference with a property
right and the com?Iete extinguishment of a property right. "The government physically 'takes' a
property interest by destroying or occupying it." Pettro, 47 Fed. Cl. at 146. Here, although the
property right at interest was of a limited duration, the District instituted a court proceeding to
permanently extinguish that right. The Court finds that bringing a legal action to extinguish a
property interest of limited duration is not a mere temporary interference. The Plaintiffs Motion
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IN THE DISTRICT COURT FOR THE FOUR'TH JUDICIAL DISTRT

STATE OF IDAHO, IN AND FOR THE COUNTY OF A d
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

-.

h.

I.'

I
I
I

,

I
I

Plaintiff/Counterdefendant.

:
:

j

Case No.: CV OC 0709072

JUDGMENT

I
I

VS.

I
I

I

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

:
I
I

I
I
I

DefendantICounterclaimant.

:
I

I
I

HARRIS FAMlLY LIMITED PARTNERSHIP,
an Idaho limited partnership,

I
I

I

I

Third Party Plaintiff,

I
I
I
I
I
I
I
1

vs.

I
1
I

BRIGEITON INVESTMENTS LLC, an Idaho
;
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
j
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
I

I

I

I

I

I

Third Party Defendants.

;
I
I
1

This matter having been fully resolved by the Court's Order dated November 21, 2007,
which granted Third Party Defendant Brighton Investments LLC's ("Brighton") Motion to
Dismiss the majority of Harris Family Limited Partnership's ("Harris") claims against Brighton,
and the Court's Memorandum Decision and Order Denying Motion to Strike and Granting
Motion for Summary Judgment dated August 29, 2008, which dismissed Harris' remaining
claims against Brighton;
JUDGMENT - I

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Harris' Amended and
Restated Third Party Complaint and Demand for Jury Trial against Brighton is dismissed with
prejudice.
This Judgment may be amended following the Court's determination of Brighton's costs
and attorneys' fees.
DATED This

JUDGMENT - 2

Fday of

CLERK'S CERTIFICATE OF SERVICE
f
I hereby certify that on this
day of
W'
,2009, I caused to be
served a true and correct copy of the foregoing by t method indicated below, and addressed to
the following:

@
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Richard H. Greener
Frederic V. Shoemaker
GREENER BURKE SHOEMAKER P.A.
950 West Bannock Street, Suite 900
Boise, ID 83702
David W. Cantrill
Daniel J. Skinner
Cantrill Skinner Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701 -0359
Kevin D. Satterlee
Associate Vice President & General Counsel
Boise State University
1910 University Drive, B-307
Boise, 1D 83725-1000
David R. Lombardi
Amber N. Dina
GIVENS PURSLEY LLP
601 W. Bannock
P.O. Box 2720
Boise, ID 83701-2720

U.S. Mail
Overnight Mail
Hand Delivery
Fax (3 19-260 1)

-

4

U.S.Mai1

-Overnight Mail
-Hand Delivery
-Fax (345-72 12)

d

U.S. Mail

-Overnight Mail
-Hand Delivery
-Fax (426-3779)
U.S. Mail
-Overnight Mail
-- Hand Delivery
Fax (388-1300)

-

Richard H. Greener, ISB No. 1191
Fredric V. Shoemaker, ISB No. 1687
Jon T. Simmons, ISB No. 5006
GREENER BURKE SHOEMAKER P.A.
Counselors and Attomeys at Law
950 West Bannock Street, Suite 900
Boise, ID 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 3 19-2601
Email: rgreener@greenerlaw.com
fshoemaker@greenerlaw.com
jsimmons@greenerlaw.corn
Attomeys for Defendant/Counterclaimant/ThirdParty Plaintiff
Harris Family Limited Partnership
IN THE DISTRICT COURT OF THE FOURTH JUDICLAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,
Case No. CV OC 0709072
Plaintifflcounterdefendant,

v.
DEFENDANT/COUNTERCLAIMANT/
THIRD PARTY PLAINTIFF'S NOTICE
OF APPEAL

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Defendant/Counterclaimant.

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,
v.
BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendants.

i
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HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Appellant,
v.
BRIGHTON INVESTMENTS LLC,
Respondent.
TO:

I

THE ABOVE-NAMED RESPONDENT, ITS ATTORNEYS OF RECORD, AND THE
CLERK OF THE ABOVE-ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, Harris Family Limited Partnership ("HFLP),

hereby appeals against the above-named Respondent, Brighton Investments LLC ("Brighton"),
to the Idaho Supreme Court from the following final judgments and orders by the Honorable
Ronald J. Wilper, district judge, presiding:
a.

Order and Partial Judgment dated July 26, 2007, granting immediate
condemnation of HFLP's interest in the subject property and all rights to

enforce the restrictive covenants;
b.

Order dated November 21, 2007, granting Brighton's Motion to Dismiss
pursuant to I.R.C.P. 12(b)(6);

c.

Order Denying Third Party Plaintiff HFLP's Motions for Reconsideration
dated March 3,2008;

d.

Memorandum Decision and Order Denying Motion to Strike and Granting
Motion for Summary Judgment dated August 29,2008; and

e.

Judgment dated March 5,2009.

DEFENDANTICOWERCLAIMANT/THIRD PARTY PLAINTIFF'S NOTICE OF APPEAL - 2
-

A-

-

2.

The above-named Appellant has a right to appeal to the Idaho Supreme Court and

the final judgments and orders described in paragraph 1, above, are appealable pursuant to Rule
11(a)(l), I.A.R.
3.

The Appellant presently intends to assert the following issues on appeal. By

setting forth this list of preliminary issues on appeal, HFLP does not intend to limit itself from
asserting other issues on appeal:
a.

Did the district court err in finding that Brighton's knowledge of a likely
breach of the contract's restrictive covenant in the future is not a breach
that gives rise to a breach of contract claim in favor of HFLP?

b.

Did the district court err in finding that HFLP's stipulation that the taking
of the restrictive covenants and HFLP's right to enforce the same against
the Independent School District of Boise City ("School District") is
(6

necessary," as required by Idaho Code

5

7-721, also precludes a breach

of contract and/or anticipatory repudiation claim against Brighton?
c.

Did the district court also err in dismissing HFLP's claim for breach of
contract against Brighton on the basis that a condemning authority's
condemnation of contract rights also extinguishes constitutionallyprotected contracted rights and obligations with third parties?

d.

Did the district court err in granting Brighton summary judgment on
HFLP's claim for unjust enrichment against Brighton on the basis that no
benefit had been unjustly conferred upon Brighton?

e.

Did the district court e n in granting summary judgment on HFLP's claim
that there was an implied joint venture between HFLP and Brighton and
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therefore a jury should be permitted to deterrnine if Brighton breached its
fiduciary duty?
4.

To the knowledge of Appellant, no order has been entered sealing all or any

portion of the record.
5.

(a)

A reporter's transcript is requested.

(b)

The Appellant requests the preparation of the following portions of the

reporter's transcript:
(i)

For the hearing held on July 23, 2007, at 3:00 p.m., before Judge

Ronald Wilper on the Boise School District's Motion for Order Granting Immediate
Condemnation of Restrictive Covenants and Defendant's Right to Enforce Same;
(ii)

For the hearing held on October 29, 2007, at 2:30 p.m., before

Judge Ronald Wilper, on Brighton's Motion to Dismiss Third Party Complaint Pursuant to
I.R.C.P. 12(b)(6) and 12(g)(2);
(iii)

For the hearing held on February 25, 2008, at 3:30 p.m., before

Judge Ronald Wilper, on HFLP7s Motion for Reconsideration and Supplemental Motion for
Reconsideration; and
(iv)

For the hearing held on July 21, 2008, at 1.30 p.m., before Judge

Ronald Wilper, on Brighton's Motion to Strike Paragraphs 9 and 10 of the Fowler and Davis
Affidavits and Brighton's Motion for Summary Judgment.
6.

The Appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Idaho Appellate Rule 28:
a.

Complaint for Condemnation filed May 2 1,2007;

b.

Third Party Complaint and Demand for Jury Trial filed July 20,2007;
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Order and Partial Judgment filed July 26, 2007;
Amended/Supplemental Third Party Complaint and Demand for Jury Trial
filed August 2,2007;
Brighton's Answer to Third Party Complaint filed August 22,2007;
School District's Motion and Memorandum for Partial Judgment on the
Pleadings filed September 12,2007;
Brighton's Motion to Dismiss Third Party Complaint Pursuant to I.R.C.P.
12(b)(6) and 12(g)(2) filed October 11,2007;
Memorandum in Support of Brighton's Motion to Dismiss filed
October 1I , 2007;
HFLP 's Corrected Memorandum in Opposition to Brighton's Motion to
Dismiss filed October 25,2007;
Reply Brief in Support of Brighton's Motion to Dismiss filed October 26,
2007;
HFLP's Motion for Reconsideration filed December 7,2007;
Memorandum in Support of HFLP's Motion for Reconsideration filed
December 7,2007;
HFLP's Supplemental Motion for Reconsideration filed December 10,
2007;
Memorandum in Support of HFLP's

Supplemental Motion for

Reconsideration filed December 10,2007;
Brighton's Response to HFLP's Motion for Reconsideration filed
January 22,2008;
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p.

Reply Memorandum in Support of HFLP's Supplemental Motion for
Reconsideration filed January 24,2008;

9-

HFLP's Motion for Leave to File Second Amended and Restated Third
Party Complaint and Demand for Jury Trial filed July 24,2008;

r.

Memorandum in Support of HFLP's Motion for Leave to File Second
Amended and Restated Third Party Complaint and Demand for Jury Trial
filed July 24,2008;

7.

I certify:
a.

That a copy of this Notice of Appeal has been served on the reporter.

b.

That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.

c.

That the estimated fee for preparation of the clerk's record has been paid.

d.

That the Appellant's filing fee has been paid.

e.

That service has been made upon all parties required to be served pursuant
to Idaho Appellate Rule 20.

DATED THIS 15th day of April, 2009.
GREENER BU$E

SHOEMAKER P.A.

A

Fredric w e m a k e r
Jon T. Simmons
Attorneys for DefendantlCounterclaimant'Tbird
Party Plaintiff Harris Family Limited Partnership
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of April, 2009, a true and correct copy of the
within and foregoing instrument was served upon:

David W. Cantrill
Daniel Skinner
Cantrill, Skinner, Sullivan & King LLP
1423 Tyrell Lane
P.O. Box 359
Boise, ID 83701
David R. Lombardi
Robert B. White
Givens Pursley LLP
601 W. Bannock Street
P.O. Box 2720
Boise, ID 83701-2720
Kevin Satterlee
Boise State University
1910 University Drive, MS 1000
Boise, ID 83725- 1000

&.S.

Mail

0 Facsimile

Hand Delivery
C] Overnight Delivery
Email (cssklaw@cssklaw.com)

d U . S . Mail
[7 Facsimile
Cf Hand Delivery
C] Overnight Delivery
Email (drl@givenspursley.com)
&.S.

Mail

C] Facsimile
Hand Delivery
Overnight Delivery
Email (ksatterl@boisestate.edu)

I

Jon T. Simmons

000423
DEFENDANT/COlNTERCLAIMANT/THRD PARTY PLAINTIFF'S NOTICE OF APPEAL - 7
...- -

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF BOISE
CITY,
Plaintiff-Counterdefendant,
VS

.

Supreme Court Case No. 364 10
CERTIFICATE OF EXHIBITS

HARRIS FAMILY LIMITED PARTNERSHIP, an
Idaho limited partnership,
Defendant-Counterclaimant.
HARRIS FAMDLY LlMITED PARTNERSHIP, an
Idaho limited partnership,
Third Party Plaintiff-Appellant,
VS.

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company,
Third Party Defendant-Respondent,
and
STATE OF IDAHO, by and through the STATE
BOARD OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
Third Party Defendant.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as EXHlBITS to
the Record:
1. Affidavit Of Counsel In Opposition To Boise School District's Motion For Order
Granting Immediate Condemnation Of Restrictive Covenants And Defendant's Right To
Enforce Same, filed July 20,2007.

CERTIFICATE OF EXHIBITS

2. Affidavit Of Richard H. Greener In Opposition To Quick Take, filed July 20,2007.
3. Memorandum In Support Of Brighton Investments LLC's Motion To Dismiss, filed
October 11,2007.
4. Harris Family Limited Partnership's Corrected Memorandum In Opposition To Brighton
Investments LLC's Motion To Dismiss, filed October 25,2007.

5. Reply Brief In Support Of Brighton Investments LLC's Motion To Dismiss, filed
October 26,2007.
6. Memorandum In Support Of Defendant/Counterclaimant/ThirdParty Plaintiff Hanis
Family Limited Partnership's Motion For Reconsideration, filed December 7,2007.
7. Memorandum In Support Of Defendant/Counterclaimant/Third Party Plaintiff Hanjs
Family Limited Partnership's Supplemental Motion For Reconsideration, filed
December 10,2007.
8. Reply Memorandum In Support Of Defendant/Counterclaimant/ThirdParty Plaintiff
Harris Family Limited Partnership's Motion For Reconsideration, filed January 25,2008.
9. Memorandum In Support Of Brighton Investments LLC's Motion For Summary
Judgment, filed June 13,2008.

10. Statement Of Facts In Support Of Brighton Investments LLC's Motion For Summary
Judgment, filed June 13,2008.
11. Affidavit Of David R. Lornbardi, filed June 13,2008.

12. Affidavit Of David W. Turnbull, filed June 13,2008.
13. Harris Family Limited Partnershp's Separate Statement Of Material Facts In Opposition
To Brighton Investments, LLC's Motion For Summary Judgment, filed July 7,2008.
14. Affidavit Of Mildred H. Davis In Opposition To Brighton Investments LLC's Motion For
Summary Judgment, filed July 7,2008.
15. Affidavit Of Paul R. Hyde, EA, MCBA, ASA, MAI, In Opposition To Brighton
Investments, LLC's Motion For Summary Judgment, filed July 7,2008.
16. Affidavit Of Douglas Fowler In Opposition To Brighton Investments LLC's Motion For
Summary Judgment, filed July 7,2008.
17. Brighton Investment, LLC's Reply Memorandum In Support Of Motion For Summary
Judgment, filed July 14,2008.
CERTIFICATE OF EXHIBITS

18. Memorandum In Support Of Defendant/Third Party Plaintiffs Motion For Leave To File
Second Amended And Restated Third Party Complaint And Demand For Jury Trial, filed
July 24,2008.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 28th day of May, 2009.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE OF EXHIBITS

EXHIBIT LIST
a

Ronald J. Wilper/
Judge

5
d

lnqa Johnson
Clerk

3

DATE: July 23, 2007

Q

9

I

DISPOSITION: Quick Take Hearing
CASE NO. CVOC07-09072

Independent School District

( John King

Plaintiff

I Attorney at 'Law
Attorney(s)

Defendant

Richard Greener
Attorney at Law
Attorney(s)

,

I

!

VS.

Harris

I

BY
PI
PI
PI
PI
PI
PI
PI
PI
PI

NO.
1
2

3
4

5
6
7
8
9

DESCRIPTION
Letter-Butler to Satterlee
Letter- Simmons to Fowler

STATUS
Adrn
Adrn
Adrn
Adrn
Adrn
Adrn
Adrn
Adrn
Adm

I
Letter Jones to Doug
Letter- Fowler to Simmons
Letter Fowler to Olson
Letter Curtis to King
Memorandum of Agreement
Letter Simmons to Simmons
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LN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

Supreme Court Case No. 36410

Plaintiff-Counterdefendant,

CERTIFICATE OF SERVICE

VS.

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Defendant-Counterclaimant.
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff-Appellant,
VS.
BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company,
Third Party Defendant-Respondent,
and
STATE OF IDAHO, by and through the STATE
BOARD OF EDUCATION acting as BOARD
OF TRUSTEES OF BOISE STATE
UNIVERSITY,
Third Party Defendant.

-

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have personally served or
mailed, by either United States Mail or Interdepartmental Mail, one copy of the following:
CLERKS RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
RICHARD H. GREENER
ATTORNEY FOR APPELLANT
BOISE, IDAHO

DAVID R. LOMBARD1
ATTORNEY FOR RESPONDENT
BOISE, IDAHO
J. DAVID NAVARRO
Clerk of the District Court

Date of Servtce:

JUN 0 4

"36)

*

CERTIFICATE OF SERVICE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

I

Supreme Court Case No. 364 10
CERTIFICATE TO RECORD

Plaintiff-Counterdefendant,

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Defendant-Counterclaimant.
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

I

Third Party Plaintiff-Appellant,

I

BRIGHTON INVESTMENTS LLC, an Idaho
limited liability company,
Third Party Defendant-Respondent,
and
STATE OF IDAI-IO, by and through the STATE
BOARD OF EDUCATION acting as BOARD
OF TRUSTEES OF BOISE STATE
UNIVERSITY,
Third Party Defendant.

1

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the State
of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in the
above-entitled cause was compiled and bound under my direction as, and is a true and correct record of
the pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 15" day
of April, 2009.
J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DIST

STATE OF IDAHO, IN AND FOR THE COUNTY
I NDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

I
I
I
I
I

Plaintiff/Counterdefendant.

:
:
j

vs.

Case No.: CV OC 0709072
AMENDED JUDGMENT

I

I

I

HARRIS FAMILY LIMITED PARTNERSHIP, ;
an Idaho limited partnership,

I
I
I

I

HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,
Third Party Plaintiff,

I
I

I

I
I
I

VS.
I

BRIGHTON INVESTMENTS LLC, an Idaho
;
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
j
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY,
I

I

I
I

Third Party Defendants.
I

This matter was fully resolved by the Court's Order dated November 21, 2007, which
granted Third Party Defendant Brighton Investments LLC's ("Brighton") Motion to Dismiss
several of Harris Family Limited Partnership ("Harris") claims against Brighton, and the Court's
Memorandum Decision and Order Denying Motion to Strike and Granting Motion for Summary
Judgment dated August 29, 2008, which dismissed the remaining Harris claims against Brighton.
Judgment was entered March 6,2009.

-

AMENDED JUDGMENT I
581596-1 doc

Following the entry of Judgment on March 6, 2009, and after filing and service of
Brighton's Verified Memorandum of Costs and Attorneys Fees, Third Party Plaintiffs and Third
Party Defendant entered into that certain Stipulation Between Harris Ranch limited partnership
(sic) and Brighton Investments, LLC upon which the Court entered its Order dated April 17,
2009 by which Third Party Plaintiff agreed to pay $130,000 Attorneys Fees and Costs to third
Party Defendant on or before May 10,2009.
The Court is advised, having received notice from Third Party Defendant, that no
payment was made pursuant to the Stipulation and Order of April 17, 2009 by Third Party
Plaintiff.
NOW THEREFORE, BY REASON OF THE FOREGOPNG, IT IS HEREBY
ORDERED, ADJUDGED, AND DECREED that Harris' Amended and Restated Third Party
Complaint and Demand for Jury Trial against Brighton is dismissed with prejudice and that
Third Party Defendant Brighton Investments, LLC shall have Judgment against Third Party
Plaintiff Harris Family Limited Partnership in the amount of ONE HUNDRED THIRTY
THOUSAND AND NOi1 00 DOLLAl'JS ($130,000.00). .
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COMES NOW, Third Party Plaintiff and Appellant Harris Family Limited Partnership
("Harris Ranch"), by and through its counsel of record, and submits its Objection to the Clerk's
Record on Appeal and a Motion to Augment the Clerk's Record as follows:
1.

Objection to Clerk's Record:
A.

Idaho Rule of Appellate Procedure 28 requires, in pertinent part, that the Clerk's

Record on Appeal contain:
Content - Standard Record. The clerk's or agency's
(b)
record shall automatically include the following pleadings and
documents, including the following pleadings and documents
filed in the magistrate's division:

H.

The findings of fact and conclusions of law and
any memorandum decision entered by the court.

Harris Ranch's Notice of Appeal filed April 15,2009 specifically referenced the
following two Orders being appealed from, which were not included in the Clerk's Record
served on the parties:
b.

Order dated November 21, 2007, granting Brighton's Motion to Dismiss
pursuant to I.R.C.P. 12(b)(6); and

c.

Order Denying Third Party Plaintiff IiFLP's Motions for Reconsideration
dated March 3,2008.

Harris Ranch objects to the Clerk's Record as prepared without the inclusion of these
Orders and requests that this Court issue an Order requiring the Clerk of the District Court to
correct the Record on Appeal prior to submission to the Supreme Court to include both of these
Orders.
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B.

Harris Ranch's Notice of Appeal filed April 15, 2009 specifically requested

inclusion in the Court's Record of a number of memoranda filed by the parties during the course
of the litigation. See Harris Ranch's Notice of Appeal, attached as Exhibit "A" to the Affidavit
of Counsel filed concurrently herewith, at pp. 4-6. Although such documents are not included in
the Clerk's Record on Appeal, the Clerk's Certificate of Exhibits found at pp. 421 - 423 of the
Clerk's Record lists all of the memoranda requested by Hanis Ranch in its Notice of Appeal,
with one exception: the document requested at subparagraph o. (Brighton's Response to HFLV's
Motion for Reconsideration filed January 22, 2008) is not included. See Clerk's Certificate of
Exhibits, Exhibit "B" to Affidavit of Counsel filed concurrently.
Harris Ranch respectfully requests that the Court issue its Order requiring the Clerk to
amend its Certificate of Exhibits and to include the afore-mentioned memorandum with the other
exhibits submitted to the Supreme Court for review.
2.

Motion to Augment the Record on A p ~ e a l :
Harris Ranch further moves this Court for an Order to augment the Clerk's

Record on Appeal prior to submission of the Record to the Supreme Court to include several
affidavits which were inadvertently, through clerical error, omitted from Hanis Ranch's Notice
of Appeal. The specific affjdavits which Harris Ranch seeks to include in the Clerk's Record on
Appeal are the following:
1.

The Affidavit of Counsel in Opposition to Boise School District's Motion for

Order Granting Immediate Condemnation of Restrictive Covenants and Defendant's Right to
Enforce Same, along with all exhibits thereto, filed on July 20,2007;
2.

The Affidavit of Richard H. Greener in Opposition to Quick Take, along with all
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exhibits thereto, filed on July 20,2007;

3.

The Affidavit of Mildred H. Davis in Opposition to Brighton Investments IdLC's

Motion for Summary Judgment, along with all exhibits thereto, filed on July 7,2008;
4.

The Affidavit of Paul R. Hyde, EA, MCBA, ASA, MA1 in Opposition to Nrighton

Investments, LLC's Motion for Summary Judgment, along with both exhibits thereto, filed on
July 7,2008; and

5.

The Affidavit of Douglas Fowler in Opposition to Brighton Investments LLC's

Motion for Summary Judgment, along with all exhibits thereto, filed on July 7, 2008.
The grounds for this Motion to Augment the Clerk's Record is that these documents are
intrinsic to an understanding of the factual background of the case at issue and that augmentation
of the record at this stage of the appellate proceeding is both appropriate and necessary in order
for the parties' dispute to be fully and completely submitted to the Supreme Court for its
consideration and were omitted from the filed Notice of Appeal solely due to a clerical error.
This Motion is based upon the Affidavit of Counsel filed concurrently, upon the papers
and record before the Court, and upon the arguments of counsel to be presented at any hearing
set by the Court in coniiection herewith.
DATED THIS

A LA.
day of July, 2009.
SHOEMAKER P.A.

Jon T. Simmons
Attorneys for DefendantlCounterclairnantiThird
Party Plaintiff Harris Family Limited Partnership
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HAIIIIJS FAMI1,Y LIMI I I:I> P~IIZTNI~IISf-IlP,
all Idaho I~lnrtcdpa~tnership,
Third Party Plaintiff,

,,

1

BRIGHTON INVESTMENTS LLC, an Idaho
;
l~inltedl1db111tycompany, and STATE OF
IDAIIO, by and thtoi!gh the STATE BOARD
;,
OF EDUCATION acting as BOAIiD OF
TIZUSTEES OF BOlSLr: STATE UNIVkIISl'I'Y, j
t

'I'li~rdParty Dcfcndsnts.

COME NOW

'l'hird

Party

Dcfcntlanl/Respo~~dc~~t
Ij~.igll~onfi~vcstnlcl~tsLLC'

("l3riglituj1") and 'l'hil-d 1';ir.ty I'ia~ntii'f/AppcIlnnt I-lal-ris Family L,inlitcci Partnership ("t-fa1.r-is
lianch"), by ar>d th1.oug11 thcir undcrsigni-d couilsel of record, and st~pulatcand I-cclucst tilt
Clerk's Itccrti-ci hc aiitct~tlcdto add the following Orders \i:hich were specifically rc~crenccdIn
Harris l<ancl>'sNotice of Appcal filcd April 15, 2009 as bcirlg subjject to t l ~ cappeal:
1.

Thc Order dated Novcmbci. 2 1, 2007, granting Brighton's Motion ro Dismiss
pursuant to I.R.C.P. 12jbj(6); and

2.

The Ordcr Denying Third Par-ty I'laintii'f tfF1.P'~ Motions for R C C O I I S I ~ ~ C S ~ ~ ~ I W
ciatcii

March 3, 2UU8.

13rit;hton arid t1ai.r-is, t)y

:irlcf

(lirottgh their undctxigned coutlsel of rccol.d, also stipularc

iii~ilrequest ttiat the Clo-k's riccorcl be atnaldcci to add the iollowing I\/loiiol~to t l ~ cIIGCOI-d
011
Appc4:

3,

t3nghton Itit~estmcnt LLC's Motton for Suinnmry of J~tdgincntfilcd Junc 13,

S?'II'UIdA'I'iON MEQUES'TINC AMICNDltlEN'l' AKD AUGhlIIN'TA'TIOR:OF C1,EilK'S
I11:CDRU - Page 2
lSlG', 0~;112~)2177
I

2008.
Lastly, Brightoil and I-iarris Ranch, by and through their ~~i~dcrsiglleif
counscl of rccortl,
stipulate and request thc Ccrtificatc of Exhibits to be subt-tlittcd tct thc Suprc~ncCourt with 111c
Clcrk's Rccord on Appeal bc amcndcd and augmented as follows:

4.

Thc Aflidavll of Counsel in Opposition to Boise School District's hilotion ibr
Order Granting Imi-tlcdiatc Condct~~natior>of' I<csttic~ivc Covcnarits and
Dcfcnilai-tt's Right to Enibrcc Samc, along with thc cxhibits tl~creto,tiled on July
20, 2007;

5.

Thc Affidavit of Richard t.3. Grcci-tel.in Opposition to Quick Takc, along
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cxhibjts tljcrcto, [ilcd on July 20,2007;

(5.

Briglltoit Investn~cnts,LLC's licspouso to Harris Family Limited Pasincrship's
Motion for Rcconsidcr.ation filcd Januai-y 22,2008'; and

7.

Ui-ighton it~vcstmaitLLC's Mci-~ot-anduir2it1 Support of 13righron7s Motion for
Summary Judgmcur tiled Junc 13, 2008;

8.

Brigliton Invcsonct-tt LLC's Statement of Facts in Support of' Brightotl's h'lotlotr
for Summary Judg~nentfiled Junc 13, 2008;

9.

The ,%ffidavit of David R. l,ombascfi in Support of Brighton Invcstmcnt I,L(?s
Motion for SUIIIIII:II~
fudg~ncnt,along wit11 all exhibits thcrcttt, filed June 13,
200s;

10.
1

LLC's
The Affidavit of David W, TumbuIl in Support of Brigl~tonInvcsri~~cnt,

This document was also specifically refcrcnccd in Harris Ranch's '4priI 15, 2008 Noiicc
of Appeal, bur was apparently it~advcs~cntly
olnitted from doculncnts identified in the
Clcrk's tcrtificatc of Exhibits found at pp. 421-423 of ttlc Clerk's Rccord listing all of
tltc memoranda and affidavits rcqucslcd in thc Notice of Appcitl.

S'I'IPLILATION IIEQUESTING AhZENOMENT A N D AUGMISN'rA'['ION OF' CLERK'S
1tlCCOKI) - I'age 3
1)176~-00llZY2Ji7_1

Motion for Sun~inasyJudgl-ricnt, along wit11 all cxl>i[)itsthwcto, filcd .Iiritc 13,
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ill

Opposition to Ilrighton Invcstt-i~cntsLLC's Motion for Sulninary Judgmeni filcd
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

I

INDEPENDENT SCHOOL DISTRICT OF
BOISE CITY,

j
I
t

j

I
I

PlalntifflCounterdefendant.

:

Case No.: CV OC 0709072
and
Supreme Court Docket No. 36410

I
t

VS.

I
I

j
HARRIS FAMILY LIMITED PARTNERSHIP,
an Idaho limited partnership,

:

ORDER RE AMENDMENT AND
AUGMENTATION OF CLERK'S
RECORD

I

Defendantlcounterclaimant.

:
I

I
1

I
I

HARRIS FAMILY LIMITED PARTNERSHIP, :
an Idaho limited partnership,
I,
I
I

Third Party Plaintiff,

I
I
1

VS.

BRIGHTON INVESTMENTS LLC, an Idaho
:
limited liability company; and STATE OF
IDAHO, by and through the STATE BOARD
;
I
OF EDUCATION acting as BOARD OF
TRUSTEES OF BOISE STATE UNIVERSITY, ;

I
I
I

I

I

Third Party Defendants.

j

This matter having come before the Court on Hams Family Limited Partnership's
Objection to the Clerk's Record on Appeal and Motion to Augment Clerk's Record and the
panies having entered into a Stipulation Requesting Amendment and Augmentation of Clerk's
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Record, and the Court having reviewed and considered the relevant papers and parties'
arguments, and being fully apprised in the particulars, and good cause appearing therefor, IT IS
HEREBY ORDERED AND THIS DOES ORDER:
That the Clerk of the District Court is hereby ordered to amend and augment the Clerk's
Record on Appeal to include the following additional documents:
1.

The Order dated November 21, 2007, granting Brighton's Motion to Dismiss
pursuant to I.R.C.P. 12(b)(6);

2.

The Order Denying Third Party Plaintiff HFLP's Motions for Reconsideration
dated March 3,2008;

3.

Brighton Investments LLC's Response to Harris Family Limited Partnership's
Motion for Reconsideration filed January 22,2008; and

4.

Brighton Investment LLC's Motion for Summary Judgment filed June 13,2008.

The Clerk of the District Court is further ordered to amend and include the following
documents, along with all exhibits thereto, on its Certificate of Exhibits to be submitted to the
Supreme Court with the Clerk's Record on Appeal:
5.

The Affidavit of Counsel in Opposition to Boise School District's Motion for
Order Granting Immediate Condemnation of Restrictive Covenants and
Defendant's k g h t to Enforce Same, along with the exhibits thereto, filed on July
20, 2007;

6.

The Affidavit of Richard H. Greener in Opposition to Quick Take, along with all
exhibits thereto, filed on July 20,2007;

7.

Brighton Investment LLC's Memorandum in Support of Brighton's Motion for
Summary Judgment filed June 13,2008;
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Brighton Investment LLC's Statement of Facts in Support of Brighton's Motion
for Summary Judgment filed June 13,2008;
The Affidavit of David R. Lombardi in Support of Brighton Investment LLC's
Motion for Summary Judgment, along with all exhibits thereto, filed June 13,

The Affidavit of David W. Turnbull in Support of Brighton Investment, LLC's
Motion for Summary Judgment, along with all exhibits thereto, filed June 13,

Harris Family Limited Partnership's Separate Statement of Material Facts in
Opposition to Brighton Investments LLC's Motion for Summary Judgment filed
July 7,2008;
The Affidavit of Mildred H. Davis in Opposition to Brighton Investments LLC's
Motion for Summary Judgment, along with all exhibits thereto, filed on July 7,
2008;
The Affidavit of Paul R. Hyde, EA, MCBA, ASA, MA1 in Opposition to Brighton
Investment LLC's Motion for summary Judgment, along with both exhibits
thereto, filed on July 7,2008;
The Affidavit of Douglas Fowler in Opposition to Brighton Investment LLC's
Motion for Summary Judgment, along with all exhibits thereto, tiled

011 July

7,

2008; and
Brighton Investment LLC's Reply Memorandum in Support of Brighton's Motion
for Summary Judgment filed July 14,2008.
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DATED this -$ofJuly,

2009.

By:
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